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' WE publish this week the interesting case of St. Louis 

‘Mutual Life Insurance Co. v. Grigbsy, decided by the Court 

‘of Appeals of Kentucky, with a judicious note by our valued 

"contributor, Judge Pierce, of Memphis. For the opinion we 

"are indebted to the courtesy of Samuel B. Richardson, Esq., 
Louisville, Kentucky. 





FoREIGN MarriAGEs.—A curious decision on the law of 
Foreign marriages has lately been rendered by Vice Chancellor 
Malins in Re Alison’s Trusts, 31 Law Times (English) Re- 
sports, N.S. 638. O., an English Protestant, went through 
7 form of marriage with V., an Armenian Protestant Christian, 

Teheran, she being pregnant at the time. By the Persian 

Christian marriages are recognzied, it valid according to 
religious denomination of the parties. By the Armenian 
Church law a woman cannot marry while in a state of preg- 
mcy. The Armenian priests having refused to marry the 
ies, a Roman Catholic priest performed the ceremony ac- 
@ording to the rites of the Romish Church, he having ob- 
Mained a special license to do so, on the ground that V. was a 
"Roman Catholic and O. a Protestant: He/d, that as by the 
of the country where the solemnization took place the 
iage was invalid, and, as the forms prescribed by 12 and 
Vict. c: 68, had not been complied with, there was na 


age. 


NV 


Ecclesiastical Law—The Guibord Case. 

The facts of this celebrated case are, no doubt, familiar to 
"many of ourreader:. Guibord, aCatholic of Lower Canada, 
“belonged to a society which persisted in keeping in its library 
“books prohibited by the Church. The whole society were, 
‘therefore, excommunicated ; and Guibord having died pend- 
Ting the sentence, the ecclesiastical authorities refused to per- 
"mit his body to be buried in consecrated ground. A man- 
“damus was petitioned for in one of the civil courts, and after 
»along delay the case has been determined in the English 
Privy Counsel, and is reported in 31 Law Times Reports, N. 
+S. 555, under the title of Brown v. The Cure of the Parish 
‘of Montreal and others. The following are the points ruled : 


| Under the instrument of cession of 1762, confirmed by the treaty of 1763, 
| and by Stat. 14 Geo. 3, c. 83, the Roman Catholic church, as then existing in 
| Lower Canada, though not “established” in the full sense of the term, is 


4 Tecognized by the state, and has certain rights enforceable at law which beget 
corresponding obligations, and may give rise to questions between 


the 


| laity and clergy of a mixed Spiritual and temporal character, which can only 
4 be determined by the municipal courts. And, therefore : (1) It is not compe- 
| tent to a bishop to deprive a Roman Catholic subject of his rights by pro- 


7 Rouncing against him ex mero motu ecclesiastical penalties ; but, if the act be 


) questioned, a court of justice has a right to inquire whether it was in accord- 


| ance with the law and rules of the church. (2) Words in the “ Quebec 


Ritual,” which imply a duty on the part of a cure to consult the ordinary as | 


| to the application of the law in doubtful cases, give no power to the ordinary 


» to extend the law to cases beyond those specified in the ‘‘ Ritual." 


(3) Ris 
_ Ro answer to a writ of mandamus, issued against a Roman Catholic cure, that 


> the act or omission complained of was done by the order of his ecclesiastical 


Superior, unless he can show that such order was regularly issued by compe- 
“tent authority. The decrees of the Council of Trent, never having been ad- 
4 ited in France to have effect proprio «gore, and France having expressly 
‘Tepudiated the decrees of the Congregation of the Index, such decrees can 
; no authority in Lower Canada, unless it be shown that Her Majesty's 


Roman Catholic subjects in that country have consented, since the cession by 
France to England, to be bound by them. Ina case in which the cure and 
churchwardens of a Roman Catholic parish in Lower Canada refused to give 
ecclesiastical burial to a parishioner on the ground that he was a member of 

| a society which had been condemned by the bishop, held (reversing the judg- 

ment of the court below), that they were not justified in so doing by the 
ecclesiastical law of Lower Canada, in the absence of a personal sentence of 

| excommunication regularly passed against the deseased The principles laid 
down in Long v. The Bishop of Capetown (1 Moo. N.S. 461), approved and 
followed. 





| Right of Action for Injuries Resulting in Death. 

We ask attention toa well written communication published 
in another column, on the recent decision of Judge Dillon in 
Sullivan v. The Railroad Company (1 Cenr. L. J., 595). 
By the way, we notice that this case has been republished in 
'the Western Jurist for January, an<i that the learned editor 
| takes occasion to express his unqualified disapproval of it. The 
ground of this disapproval is, ‘‘ its actual and direct, as well 
as confessed, disregard of all precedent, and because of its 
arrogation of legislative powers.”’ 

We do not understand, that the opinion confessedly 
disregards all precedents. The language of Judge Dillon is: 
‘*The authentic evidence of what the common law is, must 
be found in the judicial reports. It will be seen that all the 
cases, English and American, on this subject, rest on the mzsz 
prius decision in 1808, of Lord Ellenborough in Baker v. 
Bolton. Considering that it is not reasoned, and cites no 
authorities, and the time when it was made, and that the rule 
it declares is without any reason to support it, my opinion is 
that it ought not to be followed in a state where the subject 
is entirely open for settlement. It would be different if the 
rule had been settled in England by a long course of decisions 
made prior to the settlement of this country, as in that event 
the courts here would find it less difficult to receive it. In 
view of the tenor of these cases, some of which, however, 
are not well considered, and all of which rest on Baker v. 
Bolton, it requires some courage to disregard them ; but as 
the rule they assert is incapable of vindication, and cannot 
be shown to be deeply rooted in the common law, my judg- 
ment is, that I am free to decide the rights of the parties 
without applying it.’’ 

The position of Judge Dillon is found to be in effect this: 
The “ principle’’ was not ‘‘ well settled ’’ as a principle of the 
| common law of this country. There were several American 
| decisions against it: Shields v. Yonge, 15 Ga. 349, 
and authorities cited ; Cutting v. Seabury, 1 Sprague, 522 ; 
Hirer v. The Sea Gull, 2 Am. Law Times Rep. 15; Pricev. 
The Highland Light, Ibid. 118; James v. Christy, 18 Mo. 
| 162. Still, there was, perhaps, a numerical preponderance of 
| cases in its favor. He must repudiate these decisions and 
' throw himself with the minority, or else drive common sense 
|and common justice out of his court. He chose the former 
alternative ; and although over-technical lawyers may cavil, 
yet we believe the good opinion of his countrymen, profes- 

sional and lay, will attend him in this instance, as it has at- 
tended him throughout his judicial career. 
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Baxter v. Brooks. 


The Supreme Court of Arkansas, in a learned and exhaus- 
tive opinion by Hon. S. W. Williams, special judge, has 
settled the famous case of Brooks v. Baxter, an account of 
which will be found in 1 CENTRAL Law JourRNAL, 237. The 
record of the case in the Circuit Court of Pulaski county, was 
removed into the supreme court by certiorari, and there the 
proceedings were quashed. 


After disposing ofother questions, the learned judge says : 


The remaining enquiry, which will dispose of this case, is: 
below jurisdiction of the subject-matter of this suit? 

The proceedings in this case in the court below were based upon the twelfth 
chapter of the civil code, for repealing or vacating charters, preventing the 
usurpation of an office or franchise, and are especially based upon section 525 
of the civil code, which section forms a part of said chapter, and is as follows: 
‘* Whenever a person usurps an office or franchise to which he is not entitled 
by law, an action by proceedings at law may be instituted against him, either 
by the state or the party entitled to the office or franchise, to prevent the 
usurper from exercising the office or franchise.” Under this section Mr. 
Brooks, claiming to be entitled to the office of governor, instituted suit in his 
Own name against Baxter in the Pulaski Circuit Court. 


Had the court 


The 19th section of article 6 of the constitution of 1868 provides that the 
returns of every election for governor, lieutenant-governor, secretary of state, 
treasurer, auditor, attorney-general and superintendent of public instruction, 
shall be sealed up and transmitted to the seat of government by the returning 
officers, and directed to the presiding officer of the senate, who, during the 
first week of the session, shall open and publish the same in the presence of 
the members then assembled. The persons having the highest number of 
votes shall be declared elected ; but if two or more shall have the highest and 
equal number of votes for the same office, one of them shall be chosen by 
joint vote of both houses. Contested elections shall likewise be determined 
by both houses of the general assembly, in such manner as is or may hereafter 
be prescribed by law.” 

Now here is a tribunal established by the constitution to try contested elec- 
tions for governor. If that tribunal had exclusive jurisdiction over contested 
elections for governor, it will scarcely be contended by any one that the Cir- 
cuit Court of Pulaski County had jurisdiction of this case; for the complaint 
claims to be nothing else than a dispute as to the result announced in the can- 
vass of the vote for governor in 1872. If the creation of a tribunal before 

which such contests are to be heard, establishes an exclusive jurisdiction, then 
the legislature will not be presumed to have intended to include the officers 
named in the constitution in that behalf in the provisions of chapter 12, civil 
code. For then, as to the officers named, the only subject left within legisla- 
tive control by the constitution, was to prescribe the mode of hearing the con- 
testants, conducting its deliberations and of announcing its conclusion. As 
to the question who shall compose the tribunal, and how it should be chosen 
and organized, the constitution itself had settled—the two houses of the gen 
eral assembly. 


The law in force at the adoption of the constitution of 1868, which was 
adopted by that.constitution and continued in force, was found in chapter 62, 
sections 100 and 101, Gould’s Digest. The same provision has been carried 
into the new digest just published. See Gantt’s Digest, sections 2379, 2380, 
etseg. This statute fully prescribes the method of conducting such contests 
before both houses in joint meeting, provides how the case shall be brought 
before them, and how notice shall be given and proof taken, etc., and is full 
and minute in all the details of the investigation. But without any law to 
regulate the proceedings in such case before the general assembly, the juris- 
diction of the case would remain there, if it is exclusive. The mere failure on 
the part of the legislature to provide a mode of conducting the trial, would no 
more oust the jurisdiction than a failure to establish laws governing actions 
before justices of the peace or probate courts, would destroy their constitu- 
tional jurisdiction and give the power to bestow it somewhere else, by a sim- 
ple enactment. Constitutions would be worth but little, if they could be thus 
evaded. 

Is the jurisdiction conferred by the constitution exclusive ? 

This court held in the case of attorney-general on the relation of Brooks 
v. Baxter (MSS. Op. 1873), that the jurisdiction thus conferred by the consti- 
tution on the general assembly was exclusive, and that neither this nor any 
other state court had jurisdiction to try a suit in relation to such contest, be 
the mode or form what it might, whether at the suit of the attorney-general, 
or on relation of the claimant through him, or by an individual alone claim- 





ing a right to the office; that such issue should be made before the general 
assembly, and that no other tribunal could determine the question. 

In the case last cited, the very right which Brooks claimed in this case came 
up in his relation through the attorney-general, and this decision not only de- 
cided the question involved here, but decided the very case; and the institu- 
tion of this proceeding, after such an announcement in this court, seems to us 
an effort to get an inferior court to review the decision of a superior, or at 
least an attempt through the inferior court to get the question again before 
this court. If this court had even erred in the first instance, its decision be- 
came the law of the case, which could never be disturbed or overruled in this 
case. Jones, ex parte, 2 Ark. 93; Porter v. Doe, 10 Ark. 186. 


The decision of this court, whether right or wrong, is the law of the case, 
and the mandate upon the circuit court is obligatory.” Pulaski County vy, 
Lincoln, 13 Ark, 103; Rectorv. Danley, 14 Ark. 304; Hubbard v. Welch, 11 
Ark, 151; Brooks v. Hanauer, 22 Ark. 176, 


We might here content ourselves to rest this case. But as the question has 
been much discussed, and our conclusions may be disputed, we will be par- 
doned for entering into a fuller discussion of the reasons for concurring in the 
opinion heretofore delivered by the former court. 


Mr. Berry, who ran for auditor on the same ticket with Mr. Brooks, institu- 
ted proceedings in the Pulaski Circuit Court, under the provisions of the same 
section of the code under which this case was instituted. Wheeler applied 
to this court by petition for writ of prohibition against the circuit judge, to ar- 
rest his action in the case. In that case the question here involved was again 
presented to this court, and was decided in the same. manner, and the writ o 
prohibition was ordered. See Wheeler v. Whytock, MSS. opinion, 1873, 
cited in note to Gantt's Digest, page 477. 


The office of governor does not exist by virtue of the common law. It is 
a creation of the constitution. And it is well settled that where a new right, or 
the means of acquiring it, is conferred by a constitution or a statute, and an 
adequate remedy is given by the same authority which created the right, par- 
ties injured are confined to the redress thus given. The State on the relation 
of Gresell v. Marlow, 15 Ohio State Rep. 114; Smith v. Lockwood, 13 Bar- 
bour, 209; Dudley v. Mahew, 3 Comst. 9; Sedgwick on Stat. and Cons. 
Law, 94; Com. on relation of Attorney-General v. Garrigues, 28 Penn. St. 
Rep. 9; Com. v. Baxter, 35 Id. 263; Com. v. Leech, 44 Id. 332; Prinde v. 
Carter, 1 Hill, S. C. 53. 

The above cited authorities bear directly upon this question, and many of 
them are directly in point and conclusive of the question. 

The case above cited from 15 Ohio State Rep., is strongly in point with this, 
There, under provisions similar to ours, wherein a specific mode of contest- 
ing elections was provided by statute according to the requirements of the 
constitution, the supreme court of that state decided that this specific mode 
alone could be resorted to, tothe exclusion of the common mode of inquiry 
by proceedings in quo warranto 


Hon. T. M. Cooley, a distinguished writer upon constitutional law, and 
one of the law professors in the University,and a judge of the Supreme Court 
of Michigan, in an article in the International Review (of New York) for 
January and February, 1875, fully and ably reviewed this whole question, 
under the title, ‘Guarantee of Order and Republican Government in the 
States.” Atpage 74 of said Review, after fully setting forth his reasons for 
the conclusion, he uses this language: ‘‘ And by the constitution of Arkansas, 
the legislature had wisely been vested with complete and final authority in the 
premises."" And in a note Judge Cooley quotes the provisions of our con- 
stitution in reference to contested elections for governor, and concludes: 
‘To our mind there can be no plausible suggestion that the decision of the 
general assembly on sucha contest is open to judicial review afterward ; but it 
may not be inappropriate to refer to Grier v. Shackelford, S. C. Constitutional 
Rep. 642; Batman v. Megowan, Metc. Ky. Rep. 533; State v. Marlow, 15 
Ohio State Rep. 134; People v. Goodwin, 22 Mich. Rep. 496 ef a/., which 
are in point.”’ 

Pending the disturbances which followed the decision in this case, four of 
the former judges of this court assumed to open this court, notwithstanding the 
constitution (article 7, sec. 3) provided that it should consist of one chief 
justice and four associate justices; and heard an application in behalf of 
Joseph Brooks v Henry Page, state treasurer, 10 compel him to hand over 
money claimed to have been appropriated for suppressing insurrections, by an 
old law on the statute books since 1838. To the statement made in reference 
to this simulated case, by Attorney-General Williams in the opinion herein 
referred to, we will add the additional statement that the old statute upon which 
it was assumed to be based was repealed in 1868, by act approved July 23d 
of that year, as follows: 

* Be it enacted by the General Assembly of the State of Arkansas : 
“ SECTION 1. That all acts and parts of acts making appropriations for any 
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whatever, passed by the general assembly of the state previous to 
the first day of January, Anno Domini, 1868, be and the same is hereby re- 
pealed. 

“Sec. 2, That the amount of, or balance remaining unpaid under said ap- 
prupriations, shall remain in the treasury of the state as unappropriated funds 
until otherwise provided by law."" See Acts of 1868, page 228. 

Those four judges ordered the treasurer to pay Brooks money on a statute 
that had been repealed nearly six years. 

And we will add the further comment, that while the constitution of 1836 
provided that a majority of the judges of this court should constitute a quorum, 
that of 1868 required as above stated. And although the legislature, early 
after the organization of the court under the constitution of 1868, had passed 
an act authorizing the court to be holden by a majority of the judges, yet the 
members of the court had, up to this time, refused to open unless they were 
all present ; and on more than one occasion had the court been postponed on 
account of the absence of one member. The judges very properly held that 
the constitution having prescribed that the court should consist of one chief 
justice and four associate justices, it was not competent for the legislature to 
say it should consist of more or less;~and for six years had the court thus 
acted. Until this case, there had been no pretence of authority in four judges 
to open the court. Under the circumstances we would not be expected to 
respect this case. But it only assumed to decide, in effect, that the decision 
of the court below in this case was entitled to respect until set aside by this 
court. 

It has been, also, seriously contended that the decision of an inferior court, 
on the question of its own jurisdiction, is as conclusive as any other decision 
until reversed. This is the announcement of a general rule without noting 
and properly applying its exceptions, 

It is true, as a general rule, that the question of jurisdiction is, prima facie, 
within the power of every court to determine for itself, and the decisions of 
an inferior court, on this question, are, ordinarily, as binding as any other 
decision. But to this there are exceptions as well established as the rule. 
One of the exceptions to this rule is, where the want of jurisdiction appears, 
as in this case, on the face of the proceedings. In such case, it is simply void 
ab initio. State v. Scott, 1 Baily, 294. To hold otherwise would be to run into 
the most monstrous absurdities. 
County—which has jurisdiction only over the fiscal matters, roads, paupers 
and internal affairs of the county, and has no criminal jurisdiction whatever 
—were tosummon a grand jury, receive at its hands an indictment for murder, 
and thereon proceed in the mode prescribed by the criminal code, to trial and 
conviction, and should upon this, sentence the person charged with the crime, 
tobe hung. In such case the want of jurisdiction would be apparent on the 
face of the proceedings. Yet if we lose sight of the exception above indicated, 
the sheriff would be bound to obey the county court and hang the man. Sup- 
pose he did so, would any court fail to hold him for the crime he had attempted 
to punish? Would the sentence of the county court protect him? This 
isa strong case, and perhaps would never occur; yet it illustrates the impor- 
tance of the exception ; but scarcely more strongly than the case before us, 
wherein the court below not only disregarded a plain provision of the consti- 
tution, not only went in the teeth of the decisions of this court, twice pro- 
nounced, but in one of them a prohibition had been issued to this very judge; 
and in the other, the very case before him here, was decided by this court, 
holding that neither this court nor any other in the state had jurisdiction. If 
such proceeding as that is to be respected until set aside by this court and is 
to command obedience, even from this court, it is difficult to see what stage 
of insubordination and assumption of jurisdiction would not be equally en- 
titled to obedience and respect. 

We cannot better crown this pyramid of authority for the conclusion we 
reach than by citing in full the elaborate and exhaustive opinion of the 
attorney-general of the United States, when this question came before him 
officially, and wherein it became his duty to investigate it judicially, and upon 
his opinion the most momentous action of the President of the United States 
is based ; and when we remember that the Supreme Court of the United 
States has repeatedly held that the decisions of the political department of 
the government on these questions are final, we cannot overrate their impor- 
tance. Luther v. Borden, 7 Howard, 1; Rose v. Himly, 4 Cranch, 241; 
Kennett v. Chambers, 14 Howard, 38 ; U.S. v. Probasco, 11 Am. L, Rev. 
419. Aside from these considerations, the position and distinguished ability 
of the officer, as well as the conclusive reasoning of the opinion, entitled it to 
the highest respect. c 


The opinion of Attorney-Genery Williams, an abstract of 
which was given by us at the time it was promulgated (1 
Cent. L. J. 257), is then quoted in full, and the opinion 


Suppose the County Court of Pulaski | 


We will not attempt to add anything in this opinion, on the subject of 
jurisdiction. 

We have discussed the remedy sought in this case, because this is the first 
time, since this government began, in 1836, that this court has been asked to 
remove a judgment of a circuit court by certiorari, and to quash it for a want of 
jurisdiction. The fact is a compliment to the skill of the makers of our several 
constitutions, who were able to free them from obscurity on this question of 
jurisdiction, and is a tribute to the intelligence and integrity of our judiciary. 
There are but two cases in which this court has been asked to quash the judg- 
ment of an inferior court for want of jurisdiction, and they were county courts 
—in Buckner, ex parte, above cited, and Hudson ef ad. v. Jefferson County, 
opinion 1873, and the remedy asked in this case was refused in Buckner, ex 
parte, because the application was premature. 

If the title to the office of governor has been determined in Brooks’ favor 
by a competent tribunal, he might have sued in the Pulaski Circuit Court for 
his salary ; but the right to this is but an incident, and follows the right to the 
office of governor as the shadow follows the substance ; and before the Pulaski 
Circuit Court could, in this case, take jurisdiction of the incident, it must de- 
termine the principal question, to-wit: the right to the office. We find, 
therefore, in this case, an excess of jurisdiction in rendering a money-judgment. 
The case can be distinguished from that of Wheeler v. Whytock, wherein this 
court refused to prohibit the court below from retaining the jurisdiction for 
the salary, leaving it there to be progressed with when the right to the office 
of auditor, involved in that case, should be properly determined. Here the 
court below assumed to decide both. But if Wheeler v. Whytock was in con- 
flict with these views, we should not hesitate to overrule it. 

Finding that the court below had no jurisdiction over the subject-matter of 
this suit, nor ofany of its incidents, and that its proceedings and judgment in 
this cause are void, the judgment must be quashed. 





Corporations— By-Laws Prohibiting Transfer of 
Stock. 








IN RE BACHMAN. 
United States District Court, Western Distict of Missouri. 
Before Hon. ARNOLD KREKEL, District Judge. 


1. By-Laws Prohibiting the Transfer of Stock.—A by-law of a corporation 
prohibiting the transfer of stock, by one who is indebted to the corporation, is proper and 
reasonable. 


2. Debt not due.—A debt not due falls within the meaning of the by-law 
recited in the opinion of the court, the same as one due at the time of the transfer. 








3- Debt—Unpaid Subscription.—A liability for an unpaid and uncalled- 
for balance on subscription for stock, is a debt within the meaning of said by-law. 

4: Waiver —The officers of the corporation have no power to waive the 
provisions of such a by-law. 








5- Construction of By-Law by Officers and Directors.—And any 
construction given said by-law by the officers or directors of the company, furnishes no 
rule for a construction by this court. 


6. Capital Stock a Trust Fund.—The capital stock of a corporation is a trust 
fund for the benefit of its creditors, and no transfer thereof can be made by which, as 
to creditors of the company, a stockholder can relieve himself from liability for his sub- 
scription for stock, and substitute that of another person. 


Karnes & Ess, for plaintiff; Fohnson & Botsford, and Gage & 
Ladd, for defendant. 


KREKEL, J :—On demurrer to answer. 

The assignee in bankruptcy brings this, his suit, to recover of 
defendant $6,000, balance of stock subscription of $7,500, on 
which two payments, one of $750 prior to organization, and 
another of $750, on call after organization had been made. 
The petition is in the usual form, declaring on balance of sub- 
scription. F 

The answer is, that on the gth day of November, 1871, the de- 
fendant sold and assigned to one Keefer, 65 shares of the stock by 
him held (on which 20 per cent. had beer. paid, 22.66 per share) ; that 
he assigned the certificate in due form, and that the transfer was 
duly entered upon the books of the bank ; that Keefer at the time 
of the sale and transfer was solvent, and that defendant did not 
make the saleto avoid any reponsibility on his part to the bank; that 





then concludes as follows: 





atthe time of said transfer on the books of the bank, he received the 
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notes which he had executed for his stock to the bank, to the | 


amount of $6,500, and therefore claims that he is discharged from 
any liability to the bank on account of said subscription to the ex- 
tent of $6,500. 

As to the remaining ten shares, the answer sets upa similar 
assignment to Tobener, who was president of the bank, but does 
not allege that the assignment and transfer were entered upon the 
books of the bank (but alleges knowledge on the part of the bank 
of the assignment), and avers that the remainder of his stock 
notes were delivered up. This last assignment was made on the 
1oth day of February, 1873, is alleged to have been dona fide and 
for value, and that Tobener was then and is now solvent, and 
therefore claims to be discharged of any liability on account of 
these ten shares. 


The bank was declared bankrupt on the 12th of April, 1873, 

To this answer a demurrer is interposed, assigning for causes, 
that the assignments and transfers set up constitute no defence as 
to the 65, nor 1o shares of stock, because the defendant at the 
time of making the assignment and transfers was indebted on 
stock subscription to the bank, and that being so indebted, he 
could not make a valid assignment and transfer, on account of a 
by-law prohibiting it, so long as he was indebted to the bank. 


As to the ten shares, the demurrer assigns in addition to the in- 
debtedness, that the transfer was never made on the books of the 
company. 

This bank was organized under the general incorporation act of 
the state of Missouri, containing this provision, among the enum- 
erated powers of organizations under it: ‘‘To make by-laws not 
inconsistent with existing law, for the management of its property, 
the regulation of its affairs, and for the transfer of its stock.” 


One of the by-laws of the bank provides as folllows: ‘‘ Certifi- 
cates may be assigned by endorsement on the back, but no trans- 
fer of stock shall be valid except when made upon the books of 
this bank, on return of said certificate, and no transfer shall be 
made or allowed by any stockholder who at the time is indebted 
to the bank. Stock may be transferred by the owner or by a 
legally authorized agent.” 


The reasons assigned by defendant why this by-law does not 
apply to the case before the court, are, that stock subscription is 
not a debt within its meaning ; that if it is, the officers of the bank 
had a right to, and have waived it, and that the construction con- 
tended for by plaintiff would make the stock unassignable while 
not fully paid up, thus coming in conflict with the law of the state 
which declares its personal estate transferable in the manner pre- 
scribed by the laws of the company ; “ but no shares shall be trans- 
ferred until all previous calls shall have been fully paid in.” 1 
Wagn. Stat. 292, 2 16. 

The stock certificates of the bank are as follows: 


“ Kansas City, Mo., Feb. 12, 1870. 

This certifies that Q. A. Bachman is the owner of shares 
of the capital stock of the Union German Savings Bank, of Kan- 
sas City, Mo., transferable only on the books of said bank, in 
accordance with the by-laws thereof, in person or by attorney, on 
the surrender of this certificate. P, W. Ditscn, 

“Signed. Joun S. Harris, Cashier.” President. 

On the back of said certificate there was a printed blank form 
for the transfer thereof, in words and figures as follows : 

“For value received _hereby sell, transfer and assign 
shares of stock within mentioned, authorize the cashier of 
said bank to make the necessary transfer on the books of the 
bank. 

Witness 














hand and seal, this 





day of 





187—. 
[SEAL. ] 
The answer regarding the assignments alleges that these blanks 
were properly filled when assignments and transfers were made. 
Chief Justice Waite in Pollard v. Baily [anie, p. 3], says that 
‘the individual liability of stockholders in a corporation, for the 





payment of its debts is always a creature of the statute, 
| At common law it does not exist’. We must then look to the 
| statutes of Missouri to determine the liability of the defendant. 
| As the question mainly turns upon the by-law regarding transfers 
| of stock, while stock subscription remained unpaid, the first en- 
| quiry is: Does it conflict with any law of the state if it is con- 
strued to prohibit assignment of stock, while part of the subscrip- 
tion for it remained unpaid? The Supreme Court of Missouri has 
said, that even if such by-law did conflict with the general law 
| governing transfer of property in this state, it is valid. St. Louis 
Perpetual Insurance Company v. Goodfellow, g Mo. 150; Me- 
chanic’s Bank v. Merchant’s Bank, 45 Mo. 513. In what it would 
| be saidto conflict with the statute law governing the transfer of per- 
| sonal property, is not easy to be seen. Hereisthe creation of a pecu- 
| liar kind of property by the state, by virtue of its incorporation 
| acts, and to say that it cannot attach conditions looking to the 
better security of creditors regarding the transfer of stock, is to 
deny it a control which experience is demanding. Nor must it be 
overlooked that it is not interfering with the disposition of the 
stock, further than requiring it to be done on conditions. The by- 
law is held not to be in conflict with the statute law, but proper and 
reasonable. 





The next enquiry is: Was the unpaid subscription conflicting 
with the case of Hall v. U.S. Ins. Co., 5 Gill., 484, a debt within 
the meaning of the by-law? The Missouricases decide that itmakes 
no difference whether the debt is due or to become due, that either 
fall within the by-law. The difference between the cases cited and 
the case before the court, is, that they were ordinary debts, such 
as loans and endorsements, and here it is balance on stock sub- 
scription. This is certainly a debt, and a debt of a very high 
nature. Justice Miller in the case of Sawyer v. Hoag, 17 Wallace, 
610 [1 Cent. L. J. 43,] speaking of stock subscriptions, and the right 
of creditors of insolvent corporations to look into and assail the 
transaction by which defendant claims to have paid it, says: 
‘‘ Though it be a doctrine of modern date, we think it now well es- 
tablished that the capital stock of a corporation, especially its 
unpaid subscriptions, is a trust fund for the benefit of the general 
creditors of the corporation. And when we consider the rapid 
development of corporations as instrumentalities of the com- 
mercial and business world in the last four years, with the corres- 
ponding necessity of adapting legal principles to the new and 
varying exigencies of this business, it is no solid objection to such 
a principle that it is modern for the occasion, for it could no sooner 
have arisen.” 


But it is said, and so alleged in the answer, that the by-law was 
never understood, construed or intended by the officers or direc- 
tors of the bank, as prohibiting or preventing the transfer of stock 
by reason of being indebted on unpaid stock subscription. 
The answer to this is, that a creditor of an insolvent bank is not 
bound by what the officers and directors may have understood, or 
now, after the bank is insolvent, understand, by the by-law. No act 
of the corporation,as distinguished from acts of its officers, is pleaded 
to show its understanding, and still, if it were, it is very question: 
able whether they could thus indirectly be permitted to fritter away 
a by-law which the law authorized them to make, and which they 
did make. The allegations of the answer, that the purchasers of 
the stock were insolvent at the time of making the transfers, may 
show the prudence of defendant with reference to further liability, 
but cannot change his obligation as a subscriber of stock. Could 
the officers of the bank who entered the transfer of the 65 shares 
of the stock to Keefer on the books of the bank, and delivered up 
the stock notes, waive the by-law regarding the indebtedness to the 
bank, and thereby make the transfer valid? But for the deliver- 
ing up of the stock notes, all other acts of theirs could well be con- 
strued as not intending to release the original subscriber, for they 
may have viewed it as getting additional security. Be this as it 





may for the want of power in them, their acts are void and of no 
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* any further limitation and security to be provided by the stock- 














avail, so far as it affects the liability of this defendant to the bank 
and its creditors here represented by the assignee. 


A more difficult question, however, arises in case the views 
expressed as to the argument and transfer of the stock and 
the powers of the officers of the bank are erroneous, and that is: 
Cana stockholder, even by the consent of the officers of the bank, | 
discharge the liability of an original stock-subscriber, and under- 
take to substitute another party in his place, without the stock be- 
ing paid up when creditors are to be affected ? 


In the case of Sawyer v. Hoag, already cited, it is said that 
“the governing officers of a corporation cannot, by agreement or 
other transaction with the stockholder, release the latter from his 
obligation to pay to the prejudice of its creditors, except by fair 
and honest dealing and for a valuable consideration."’ Assuming 
that the officers of the bank intended to act fairly and honestly, 
they certainly did not obtain any consideration whatever in the 
transfer. They seem even to have failed, so far as the plead- 
ings show, to take any obligation of Keefer, whatever, a require- 
ment necessary, according to a number of decidcd cases, to make 
the tansfer valid. That they acted in violation of the by-law if 
it applied to stock-subscription, cannot be doubted. Looking into 
the nature of the transaction itself, we find a number of subscrib- 
ers taking stock, all, perhaps (except the first), because of the 
known ability of co-subscribers to meet their undertakings. In 
order to avoid having others not known to them substituted in their 
place, they cause a by-law to be passed that no stock shall be trans- 
ferred, unless it be done upon the books of the bank and on re- 
turn of certificate, and no transfer to be made or allowed by a 
stockholder who at the time is indebted to the bank. Well may 
the Supreme Court of Missouri consider this a reasonable by-law ; 
and no less strong is the appeal to this court not to interfere with 
the security which subscribers for stock have thus provided for | 
themselves and creditors. 


The stock certificate sets out on its face that transfers must be 
made in accordance with the by-laws of the bank, so that all parties 
had notice, and therefore cannot complain if their attempt to violate 
itis held nugatory and of no avail. Holding original subscribers 
to stock liable, so far as creditors are concerned, until the whole 
ofthe stock subscribed is paid, avoids all conflicts, so far as the va- 
rious provisions of the statute in reference to collecting dues are 
concerned, and is on that account to be favored, as well as because 
it affords the remedy intended when the organization was effected. 

In reference to the transferring of stock, the statute, as we have 
seen, provides that no shares shall be transferred until all previou, 
calls thereon shall have been fully paid up. It is contended thatthe 
law limiting the transfer of stock to unpaid calls, the board had no 
right by by-law to still further limit it. This is not the view of the 
Supreme Court of Missouri in the cases cited. The legislature 
may well have intended that, so far as calls were concerned, they 
should at any rate be paid in order to afford security to that extent, 
at least, and to avoid disputes asto who should pay them, leaving 


holders, which they did in the legitimate exercise of their author- 
ity. 

The foregoing views apply to the ro shares as well as to the 65 
shares But the fact that the transfer of the 10 shares. was not en- 
tered upon the books of the bank, and that the transferee is re- 
sponsible, calls for an opinion as tothe effect of the difference. The 
by-law, aside from the provision that the assignor shall not be in- 
debted to the bank at the time of making the transfer, also pro- 
vides that it must be done on the books of the bank. It is not 
sufficient to have authorized an officer of the bank, by filling up 
the blank on the back of the certificate. That officer, by virtue 
of the authority given him, became the agent of the bank, and 
not the defendant, and if he failed to act, the laches were those of 
the defendant. The fact that Tobener was the president of the 





bank, and that the assignment was brought to the notice of the 
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officers of the bank, cannot be substituted for the requirements of 


the by-law. That Tobener, the assignee, is insolvent, might be- 
come a question if the assignor was insolvent, and an attempt 
was made to collect the balance of unpaid stock on the to shares 
of him. An assignee of stock may, no doubt, do such acts as 
make him liable to the corporation and its creditors, but under 
the holding, this is not necessary to be determined. 
The law on the demurrer is with the plaintiff, and the 
DEMURRER SUSTAINED. 


Quantum of Proof to Establish Insanity as a De- 
fence in Trials for Homicide. 


COMMONWEALTH v. ORTWEIN. 
Supreme Court of Pennsylvania, Fanuary 4, 1875. 


On the trial of an indictment for murder, where the defence is that the prisoner was 
insane at the time he committed the act, it is not sufficient to raise a doubt in the minds 
of the jury as to whether the prisoner was sane, but the evidence must be such as 
satisfies the minds of the jury that he was in fact insane. 


Error to the Court of Oyer and Terminer of Allegheny County. 

Opinion by AGNEw, C. J. 

The chief question is this case arises under the fifth point of the 
prisoner, which was negatived by the court below. It is this: 

5. If the jury have a reasonable doubt on the sanity of the pris- 
oner at the time of the killing, they cannot convict. 

The industry of the able counsel of the prisoner, has collected 
and classified many cases on this point. While we think their 
weight accords with our own conclusions, we cannot help perceiving, 
in their number and variety, that the decision of the question 
should rest rather on a sound basis of principle, than on the con- 
clusions of other courts. In order to apprehend the true force of 
the principles to be applied, we must keep in the foreground the 
facts of the case before any que:tion of insanity can arise. In- 
sanity is a defence. It presupposes the proof of the facts which 
constitute a legal crime, andis set up in avoidance of punishment. 
Keeping in mind, then, that an act of wilful and malicious killing 
has been proved and requires a verdict of murder, the prisoner, as 
a defence, avers that he was of unsound mind at the time of the 
killing, and incapable of controlling his will ; and therefore that he 
is not legally responsible for his act. This is the precise view 
that the statute itself takes of the defence, in declaring 
the duty of the jury in respect to it. The sixty-sixth sec- 
tion of the criminal code of 31st of March, 1860, taken from 
the act of 1836, provides: ‘In every case in which it shall be 
given in evidence, upon the trial of any person charged with any 
crime or misdemeanor, that such person was insane at the time 
of the commission of such offence, and he shall be acquitted, the 
jury shall be required to find specially whether such person was 
insane at the time of the commission of such offence, and declare 
whether he was acquitted by them on the ground of such insan- 
ity." Thus the verdict must find the fact of insanity, and that the 
acquittal is because the fact is so found. The law then provides 
for the proper custody of the insane prisoner. This being the pro- 
vision of the statute, it is evident that a jury, before finding the 
fact of insanity specially, must be satisfied of it by the evidence. 
A reasonable doubt of the fact of insanity, cannot, therefore, be a 
true basis of the finding of it as a fact, and as a ground of acquit- 
tal and of legal custody. To doubt one’s sanity is not necessarily 
to be convinced of his insanity. It has been said in a nearly 
analagous case, ‘‘ as to whether a reasonable doubt shall establish 
the existence of a plea of self-defence, I take the law to be this: 
If there be a reasonable doubt that amy offence has been com- 
mitted by the prisoner, it operates to acquit. But if the evidence 
clearly establishes the killing by the prisoner, purposely, with a 
deadly weapon, an illegal homicide of some kind is established, 
and the burden then falls upon the prisoner, and not on the Com- 
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monwealth, to show that it was excusable as an act of self-defence. 
If, then, his extenuation is in doubt, he cannot be acquitted of all 
crime, but must be convicted of homicide in some of its grades— 
manslaughter at least. Commonwealth v. Dunn, 8 P. F. Smith, 
22. Such also was the opinion of the late Chief Justice Lewis, a 
most excellent criminal law judge (in the trial of John Haggerty), 
when president of Lancaster County Oyer and Terminer, in the 
year 1847 (U. S. Criminal Law, p. 402). He said (p. 406): ‘‘ The 
jury will decide upon the degree of intoxication, if any existed, 
and upon the existence of insanity. The burden of proof of this 
defence rests upon the prisoner ; the fact of killing, under circum- 
stances of deliberation detailed in this case, being established, 
the insanity which furnishes a defence must be shown to have existed 
at the time the act was committed. The evidence must be such 
as satisfies the minds of the jury.’ Thus, according to both stat- 
utory and judicial interpretation, the evidence to establish insanity 
as a defence, must be satisfactory and not merely doubtful. 


If we now analyze the subject, we shall find that this is the only 
safe conclusion for society, while it is just to the prisoner. Sound- 
ness of mind is the natural and normal conditon of men, and is 
necessarily presumed, not only because the fact is generally so, 
but because a contrary presumption would be fatal to the interests 
of society. No one can justly claim irresponsibility for his act 
contrary to the known nature of the race of which he is one. He 
must be treated and be adjudged to be a reasonable being until 
a fact so abnormal as a want of reason positively appears. It is, 
therefore, not unjust to him that he should be so conclusively pre- 
sumed to be until the contrary is made to appear on his behalf 
To be made so to appear to the tribunal determining the fact, the 
evidence of it must be satisfactory and not merely doubtful, as 
nothing less than satisfaction can determine a reasonable mind to 
believe a fact contrary to the course of nature. It cannot, there- 
fore, be said to be cruel to the prisoner to hold him to the same re- 
sponsibility for his act, as that to which all reasonable beings of 
his race are held, until the fact is positively proved that he is not 
reasonable. This statement derives additional force from the 
opinion of Chief Justice Gibson in the case of The Commonwealth 
v. Mashler, tried before him and Justices Bell and Coulter, in Phil- 
adelphia, and quoted from in Lewis U.S. C. L. 403-4. ‘‘ Insanity,” 
he says, “‘is mental or moral, the latter being sometimes called hom- 
icidal mania, and properly so. A man may be mad on all sub- 
jects, and then, though he may have a glimmering of reason, he 
is not a responsible agent. This is general insanity; but if it be 
not so great in its extent or degree as to blind him to the nature 
and consequences of his moral duty, it is no defence to an ac- 
cusation of crime. It must be so great as entirely to destroy his 
perception of right and wrong, and it is not until that perception 
is thus destroyed that he ceases to be responsible. It must amount 
to delusion or hallucination controlling his will, making the com- 
mission of the act, in his apprehension, a duty of overruling neces- 
sity.” Again, “‘ Partial insanity is confined to a particular subject, 
being sane on every other. In that species of madness it is plain 
that he is a responsible agent if he were not instigated by his mad- 
ness to perperate the act. He continues to be a legitimate subject 
of punishment,although he may be laboring under a moral obliquity 
of perception,as much so as if he were merely laboring under an ob- 
liquity of vision.” And again, ‘‘ The law is, that whether the in- 
sanity be general or partial, the degree of it must be so great as to 
have controlled the will of its subject and to have taken from him 
the freedom of moral action.’’ Thus all the utterances of the 
chief justice on this subject are positive and emphatic, and allow 
no room for doubts, or merely negative expressions, 


And if this reasoning were even less than conclusive, the safety 
of society would turn the scale. Merely doubtful evidence of in- 
sanity would fill the land with acquitted criminals. The moment 
a great crime would be committed, in the same instant, indeed of- 
” ten before, would preparation begin to lay ground to doubt the san- 
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ity of the perpetrator. The more enormous and horrible the crime 
the less credible, by reason of its enormity, would be the evidence 
in support of it; and proportionately weak would be the required 
proof of insanity to acquit of it. Even now the humanity of the 
criminal law opens many doors of escape to the criminal. Thena 
wider door would be opened by the doubtful proof of insanity made 
still more open by the timidity of jurors, their loose opinions on 
the subject of punishment, and their common error that the pun- 
ishment is the consequence of their finding the truth of the facts, 
instead of the consequence of the commission of the-crime itself. 
The danger to society from acquittals on the ground of doubt- 
ful insanity, demands a strict rule. It requires that the minds of 
the triers should be satisfied of the fact of insanity. Finally, we 
think this point has been actually ruled by this court in the case of 
Lynch v. Commonwealth, decided at Pittsburgh in 1873. The 
prisoner's second point was in these words: ‘‘ That if the jury 
had a reasonable doubt as to the condition of the defendant's 
mind at the time the act was done, he is entitled to the benefit of 
such doubt, and they cannot convict.”” The court below said in 
answer: ‘‘ The law of the state is, that where the killing is admit- 
ted, and insanity or want of legal responsibility is alleged as an 
excuse, it isthe duty of the defendant to satisfy the jury that insan- 
ity actually existed at the time of the act, and a doubt as to such 
insanity will not justify a jury in acquitting upon that ground.” 
This ruling was sustained. Opinion by Reed, C. J. See 21 Pittsburgh 
Legal Journal, 14, 53. 

|The remaining portion of the opinion related to the competency 
of certain jurors. We are indebted for the text of this opinion to 
the Pittsburgh Legal Journal.—Ed. C. L. J.] 





Habeas Corpus—Release of Federal Prisoners by 
State Courts. 


EX PARTE LE BUR. 


Habeas Corpus, before Mr. Chief Fustice Wallace of the Supreme 
Court of California. 


1. Federal Prisoner in State Prison.—A person who has been convicted of a 
crime against the United States, by a federal court, and confined in the prison of the 
state with the consent of the state, is deemed to be in the custody of the federal 
authorities. 


2. Release of Federal Prisoners by State Courts.—The courts or judges of 
the state have no authority to release a prisoner upon a Aadeas corpus when the pris- 
oner is in the custody of the authorities of the United States, pursuant to a judgment of 
conviction by a federal tribunal of exclusive jurisdiction in the case. 


Application to Mr. Chief Justice Wallace to be discharged on 
habeas corpus from imprisonment in the state prison of the state 
of California. The return of Ramualdo Pacheco, warden of the 
state prison, shows that in the year 1868 the prisoner was con- 
victed in the Circuit Court of the United States for the District of 
Oregon, of the crime of aiding, and being accessory to, and of 
robbing the United States mails, and sentenced to be imprisoned, 
at hard labor, for the term of ten years; that the prisoner is de- 
tained by the said Pacheco under and in pursuance of certified 
copies of the judgment and order of commitment, and of a cer- 
tified copy of a message from the Hon. O. H. Browning, secretary 
of the interior, to the United States marshal for the district and 
state of Oregon, designating the state prison of California as the 
place of confinement, and ordering the marshal to remove the 
prisoner to the state prison at San Quentin. The judgment of 
conviction, after naming the term of confinement as above stated, 
concluded with this order : 

“It appearing to the court that there is no law of the state of 
Oregon authorizing persons sentenced to be imprisoned by this 
court to be confined in the penitentiary of the state, it is ordered 
that the sentence of imprisonment, hereby imposed upon the de- 





fendant, be executed by“imprisoning him for the term aforesaid, 
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in the county jail of Multnomah county, in the state aforesaid, 
until further order.” 

The commitment recited the order in the judgment, and di- 
rected the marshal to deliver the prisoner “to the keeper of the 
county jail of said county of Multnomah, in the state aforesaid, 
there to be safely kept by him, the said keeper, in close confine- 
ment until he be discharged by due course of law, or until further 
order."" The telegraphic message from the secretary of the inte- 
rior, was as follows : 

WASHINGTON, March 3, 1869. } 
“ Received at Portland, March 3, 1869, 9 A. M. ) 
“ To Albert Zieber, Marshal U."S.: 


“Transport to California penitentiary ” 
William Le Bur. * * * 

(Signed) “O. H. BROWNING, Sec’y.”’ 

The copies of the judgment, order of commitment and tele- 
gram, were certified by the clerk of the court. 


F. M. Pixley, for petitioner. The return does not show any au- 
thority for detaining the prisoner. The warden is the agent of the 
state not of the United States; and it appears by the jydgment 
and the order of commitment, that the prisoner was ordered to be 
confined in the county jail of Multnomah county, Oregon, “ until 
further order.”” That means until further order of the court, for 
the power to designate the place of confinement is a judicial func- 
tion, and the designation of the place is a necessary part of the 
sentence, as much so as the fixing of the term. The secretary of 
the interior, being an executive officer, has no power to change 
the place of imprisonment designated by the court. No order 
was ever made by the court removing the prisoner to this state, 
and, therefore, he is not lawfully detained here. But, if the secre- 
tary of the interior be held to have the power to change the place, 
there is no evidence that he has done so, for the telegram is not 
authenticated by the seal of the secretary’s office, nor certified by 
any one having authority to attest its authenticity. 


Walter Van Dyke, United States district attorney, for the re- 
spondent. A state court cannot issue the writ of habeas corpus 
where the party imprisoned is in custody under the authority of 
the United States. If he is wrongfully imprisoned, the federal tri- 
bunals alone can release him. Ableman v. Booth and the United 
States, 21 How. U.S. 506. ‘The prisoner is in the custody of the 
respondent, under the authority of the United States. The tele- 
gram of the secretary of the interior is sufficient to authorize.the 
imprisonment of the prisoner by the respondent. It is of neces- 
sity without a seal, for such a message cannot be transmitted with 
aseal. The secretary has authority to designate places of con- 
fining prisoners. 2 Brightley’s Digest of U. S. Laws, p. 164, sec. 
56; Id., p. 182, sec. 55. The power of designating the place is 
an executive function merely, not judicial. - When the sentence is 
passed by the court its power over the prisoner is exhausted, and 
all that remains is to- execute the sentence. That must be done 
by executive officers. To hold that the place cannot be changed 
without an order of the court would be to render executive officers 
powerless to act in case of emergency, such as fires, etc. 

Mr. Chief Justice WALLACE said: The prisoner is detained 
in custody by the authorities of the government of the United 
States, by virtue of the judgment rendered by the United States 
Circuit Court in Oregon, and it is not claimed that the term of his 
imprisonment has expired. The circumstance that he is impris- 
oned at the state prison, and in the keeping of its warden, is of 
no import in this respect, for these are but the agencies and means 
of his confinement adopted by the United States by the consent 
of the state. The petitioner being a prisoner held by the author- 
ities of the government of the United States, by virtue of the 
judgment of a federal court of exclusive jurisdiction in the case 
itis my duty, under the statutes of the state, to remand him. 
Penal Code, sec. 1,486. It is there provided that if the time dur- 
ing which a party may be legally detained in custody has not ex- 





pired, he must be remanded, if he appear to be detained in cus 


tody ‘‘ by virtue of process issued by any court or judge of the 
United States, in a case where such court or judge has exclusive 
jurisdiction.” In Ableman v. Booth (21 How., U. S. 523), the 
question of the power of the state courts to deal with persons de- 
tained as the petitioner is, was discussed by Mr. Chief Justice 
Taney with his accustomed ability, and it was there held that 
when the return to the writ is made, and the state court or judge 
judicially apprised that the party is in custody under the author 
ity of the United States, they can proceed no further. ‘ They 
then know,” says the chief justice, “‘ that the prisoner is within 
the dominion and jurisdiction of another government, and that 
neither the writ of Aabeas corpus nor any other process issued un- 
der state authority, can pass over the line of division between the 
He is then within the domain and exclusive 
jurisdiction of the United States. If he has committed an offence 
against their laws, their tribunals alone can punish him. If he is 
wrongfully imprisoned, their judicial tribunals can release him 
and afford him redress.” 
The petitioner must be remanded, and it is so ordered. 
—| Pacific Law Reporter. 


two sovereignties. 


Forfeiture of Life Insurance Policy through Non- 
Payment of Interest on Loan Note. 


SAINT LOUIS MUTUAL LIFE INSURANCE COMPANY v. 
AMANDA L., GRIGSBY. 


Court of Appeals of Kentucky, October 15, 1874. 


Hon. M. R. Harbin, Chief Justice. 
“B,J. PETERS, 
«WILLIAM LINDsay, 


| Associate Justices. 
“WILLIAM S. PRIOR, f 


1. Life Insurance—Forteiture—Interest on Loan Note.—The law will not per- 
mit a forfeiture of a policy of life insurance for failure to pay interest on a loan or pre- 
mium note at a stated time, where the policy provides that such interest may be deduc- 
ted by the insurer from the dividends on or proceeds of the policy. 


2 Hypothecation.—In such case the policy is in law hypothecated for the pay- 
ment of the note and interest, and the agreement for forfeiture for non-payment of in- 
terest at a stated time, will be disregarded as a condition making a pledge irredeemable. 

3- Relief in Equity.—In such case, relief will be granted in equity, where the 
amount in default is greatly disproportionate to the forfeiture, and compensation in 
money can be made. 


Appeal from the Louisville Chancery Court. 

The case is stated in the opinion. 

Linpsay, J., delivered the opinion of the court. 

The policy of insurance, made the foundation of this action, 
was issued by the St. Louis Mutual Life Insurance Company, on 
the 16th day of August, 1869. The contract it evidences, is, that 
in consideration of the sum of $6g0 60, in hand paid, and an an- 
nual premium of the same amount to be paid on the 16th day of 
August, in each and every succeeding year, for nine years, said 
company assured the life of J. Calvin Grigsby, for the term 
of his entire life, in the sum of ten thousand dollars, for the sole 
use of Amanda L. Grigsby, in trust for herself and the children 
of the insured. The following provisos were incorporated into 
the policy : 

“First. That if default shall be made in the payment of any 
of said annual premiums hereafter to become due and payable at 
the time hereinbefore mentioned and limited, for the payment 
thereof respectively, then, and in such case, such default shall 
not work a forfeiture of this policy, but the sum of $10,000.00, the 
amount insured, shall be then commuted or reduced to such pro- 
portional part of the whole sum or amount insured, as the sum of 
the annual payments so paid by the said insured shall bear to the 
sum of the ten annual payments herein stipulated and agreed to 
be paid by said J. Calvin Grigsby as aluresaid. 
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“Second. If the said insured shall fail to pay annually, in ad- 
vance, the interest on any unpaid notes or loans which may be 
owing by said insured to said company, on account of any of the 
above mentioned annual premiums, at the office of the company, 
in the city of St. Louis, or to agents when they produce the re- 
ceipts signed by the president or secretary, then, and in every 
such case, the said company shall not be liable for the payment 
of the sum insured, or any part thereof, and this policy shall 
cease and determine.” 

The premiums upon this policy were to be paid upon what is 
called the half-note plan. 

The cash payments were made, and notes executed in 1868 and 
1869, but the insured failed to pay, or in any way arrange the pre- 
mium due on the 16th of August, 1870. He also failed to pay, 
in advance, the interest on his then outstanding notes. 


In November, 1870, Grigsby was requested to reinstate the pol- 
icy. He declined to reinstate it, but agreed to pay the interest in 
default, and to accept a commuted or reduced policy for the sum 
of three thousand dollars. The company accepted this proposi- 
tion, received said interest, and issued to him the following certi- 
ficate : 

“Policy, No. 7,725: 

“‘ Insuring the life of J. Calvin Grigsby, is hereby renewed and 
continued in force for the commuted amount of three thousand 
dollars, until the 16th day of August, 1871, but this certificate 
shall not be valid and binding on the company, until the premium 
(as per margin) is paid, and the receipt countersigned by S. K. 
Foote, agent at Louisville, Ky. 

(Signed) “Wa. T. SELBY, Sec’ty.” 

This certificate was duly countersigned, and the necessary 
amount paid. 

Grigsby failed to pay the interest due the 16th of August, 1871, 
on the note executed for the aggregate sum of the three notes 
given in 1867, 1868 and 1869, and died on the 2d of January, 
1872. 

Appellee claims that she is entitled to recover the whole amount 
of the original policy, less the sum due as premiums for 1870 and 
1871. 

She alleges, but fails to prove, that prior to the default in 1870, 
the company had adopted, what she denominates, the Massachu- 
setts plan, and that it was bound to keep the policy alive by ap- 
plying to the payment of the premiums the reserve fund to which 
she was entitled, and that by such application the policy would 
have been kept in full force up to, and after the time, at which the 
husband died. The failure of proof upon this point renders tit 
unnecessary that it shall be further noticed. Appellee further 
claims that her deceased husband was a lunatic in November, 
1870, when he accepted the commuted policy, and that its accept- 
ance was obtained by the fraud of the company. 


The proof fails to show that Grigsby was at that time, or at any 
subsequent time, insane; but if it did, we do not see that such 
fact would operate advantageously to the appellee. 

By the terms of the contract, the failure to pay the premiums as 
they became due, involved the reduction of the policy in the pro- 
portion hereinbefore set out. The party who was in default could 
not compel the company to reinstate the policy for the full amount, 
and the agreement of November 2d, 1870, secured to Mrs. 
Grigsby the most that she then had the right to claim. 


The company resists her right to recover on the commuted 
policy, on the ground that the failure to pay the interest in advance 
on the note executed, when the agreement to commute was en- 
tered into, released it from all liability and determined the policy. 
This note was for $817.41; the amount of interest due on the 16th 
of August, 1871, was $49.04. The proof shows that appeliee was 
then entitled to a dividend amounting to $42.07. The application 
of this dividend to the payment of the interest would have reduced 


The direct question is presented whether, from the failure to pay 
this amount, or even the whole of the interest due, the forfeiture 
of all rights under the commuted policy followed as a legal and 
necessary consequence. Some importance is attached to the fact, 
that the certificate evidencing the commutation continued the new 
agreeement in force only until the 16th day of August, 1871. We 
regard this attempted limitation as to time, as unavailing. The 
company accepted the interest then in arrear, and thereby reinstated 
the original policy, except as to the amount of insurance, and by 
the terms of that policy, it was to continue in force during the 
whole term of the natural life of the insured. The conditions in 
policies of life insurance, providing for forfeitures for the non- 
payment of premiums, in exact accordance with the terms of the 
agreement, have been upheld and enforced by the courts. 

Such forfeitures are regarded as being in the nature of penalties, 
Itis considered that in agreements of this character, time is of the 
essence of the contract. They are contracts to be kept in force 
from year to year at the will of the insured. 


The right to keep the policy alive by the payment of the stipu- 
ated premiums, is a privilege secured tothe insured, by his argree- 
ment with the insurer. He may exercise or abandon this privilege 
at his discretion. But if he does abandon it, those beneficially 
interested cannot complain that the insurer refuses longer to be 
bound by a contract that has lost all the elements of mutuality. 

Where, as matter of favor to the insured, credit is extended him 
for some portion of a cash premium, the failure to pay the note 
representing such portion, is regarded as a failure to pay the 
premium, and the policy will be forfeited. 


In this case there has been no failure to pay, either the cash por- 
tion of a premium, or to satisfy a note representing any portion of 
acash premium. By the contract of November 2d, 1870, the orig- 
inal policy was commuted. It thereby became essentially a paid 
up policy, except that the company had the right, should its affairs 
render it necessary and proper, to demand the payment in whole 
or in part, of the note executed for the unpaid portion of the three 
annual premiums. It does not appear from the record before us, 
nor from the charter of the company, nor from the amendment 
thereto, that the failure to pay these premium notes, or such por- 
tion thereof as may be called for, will work a forfeiture of the policy 
of insurance. 


But however this may be, that question does not arise, as the in- 
sured was never required to pay any portion of the principal of 
the note held against him by the company. The complaint is that 
the interest was not paid in advance. It seems that a distinction 
is taken between the principal sum due, and the interest that may 
accrue thereon. 

From the peculiar character of the contract this distinction may 
exist, but we do not see that its existence can convert the accruing 
interest into an annual premium, for the non-payment of which 
the rights secured by the paid up policy may be forfeited. If, in- 
stead of executing his note, Grigsby had paid off the amount due 
to the company, and then borrowed a like sum, agreeing that the 
commuted policy should be forfeited if he failed at any time to 
pay the annual interest promptly in advance, it is evident the for- 
feiture would not have been enforced. As matter of fact, the com- 
pany agreed to treat these unpaid notes as loans to Grigsby. The 
second proviso, heretofore quoted,so denominates them. The lan- 
guage is, that ‘‘If the said insured shall fail to pay, annually in ad- 
vance, the interest on any unpaid notes or /oans, which may be 
owing * * * on account of any of the above-mentioned an- 
nual premiums,’ then the company shall no longer be liable to pay 
the amount secured by the policy. The term /oam, has a direct and 
naturalconnection withthe words, annual premiums, and it is man- 
ifest that the contemplated /oams were to be made up of such prem- 
ium. The interest annually accruing on these loans, is in no 
sense an annual premium due from the insured to the insurer. 





it to’ $6.97. 


The loan itself does not represent a cash premium, but a debt, 
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which the insured may never be required to pay, and which ordi- 
narily will be satisfied out of the dividends, or the insurance 10 | 
which the assured may be entitled. 

The considerations applying to the payment of the annual pre- 
miums have no application to the payment of interest on these 
notes or loans. On the prompt payment of the premiums depends 
the mutuality of the contract, and the ability of the insurance 
company to meet its obligations. As to this policy, the contract 
was completely executed, so far as the assured was concerned. 
The annual premiums had all been paid, in the mode prescribed 
by the contract itself, and the company was bound to look to the 
assured for the payment of the interest due upon the notes or loans 
owing by him, and to enforce the payment thereof, as though he 
were a stranger to the contract under which appellee claims. 


| 


She, and those she represents, cannot be affected by the default 
of the party to whom the loan was made, except that her policy, 
and all profits and payments to which she is entitled thereunder, 
are pledged and hypothecated to the company for the ultimate 
payment of the loan and its accrued interest. The failure of Grigsby 
to pay the interest due on the 16th of August, 1871, did not affect 
the ability of the company to meet its obligations, to any greater 
extent than the failure of any other debtor to pay the interest due | 
from him, would have affected it. And as the collaterals pledged 
by an ordinary debtor to secure the payment of his debt, will not 
be forfeited to the company for the non-payment of interest, in ex- 
act accordance with the terms of the loan, notwithstanding his 
agreement that they shall be so forfeited, we see no reason why 
the company shall be allowed to forfeit the paid up policy of insur- 
ance, hypothecated to secure the ultimate payment of the “‘ zofe or 
loan” owing by Grigsby. The failure to pay the interest due on 
the note or loan, is a defect which admits of a certain compensa- 
tion. The insurance company holds, and has always held, ample. 
security. We have already seen that the reasonsthat forbid courts 
of equity from interposing to relieve against forfeitures for the non- 
payment of premiums, or notes representing portions of cash pre- 
miums, do not apply in cases like this. We are satisfied, from the 
nature of the contract, that the forfeiture was intended as a pen- 
alty to secure, not the ultimate, but the prompt payment of the in- 
terest to become due, and asthe default is only in time, and asthe | 
company can be given all that it stipulated to receive, a case is 
presented in which relief can, and ought to be afforded. 





The chancellor adjudged the company to pay the amount of the 
commuted policy, less the note due from Gribsby, and its accrued | 
interest, up to the «date of the judgment. His said judgment | 
conforms to the principles herein announced, and it is therefore | 
affirmed, as well on the original, as on the cross appeal. 

AFFIRMED. 





NorTe.—It is a matter of regret that the grounds of decision in this case are 
not more clearly stated by the learned court. The case is apparently rested 
on the law respecting the redemption of pledges. It is well settled, that an 
agreement ina contract of pawn, by which the pledge under certain circum- 
Stances shali become irredeemable, will be disregarded by the courts, and 


even in a court of law the right to redeem will be protected, notwithstanding 


such a positive agreement. 


% 345, 346. 
(which may be a chose in action) remains with the pledgor. 


Tyler on Pawns, 539, 546; Story on Bailments, 
Hypothecation is a form of pledging, in which the article pledged 


Story’s Eq. Jur, 
% 1005; Tyler on Pawns, 481. These rules have not heretofore been applied | 
to policies of lifeinsurance. In the principal case the policy is described as | 
*“ pledged and hypothecated to the company for the ultimate payment of the 
loan and its accrued interest.'’ ‘This must be taken asa decision that there | 
was such a hypothecation in this instance; and in this respect the case stands 
quite alone, and introdnces a new element into the law governing mutual life 
insurance companies. 

But little has been said heretufore by the courts, in express terms, upon the 
hypothecation of life policies. In three reported cases, the policy used by the 
New England Mutual L.ife Ins. Co. was shown to contain a provision that ‘ this 
policy and any sums that shall become due thereon from said company for loss, 
or for distribution, or for return of premium, are pledged and hypothecated to 


said company, and they have a lien thereon to secure the paymenj of any 


| hypothecation. 
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premium, or part thereof, on which credit may be given, or to be given, to 


said@ company therefor ;"’ but this clause was not in either case the subject of 
McAllister’s Case. ror Mass. 558; Hasbrook’s Case, 32 
The principal 


criticism or decision 
Ind. 447; Roberts’ case, 1 Disney, (O.) 355, 2 Disney, 106. 


| opinion does not disclose the existence of any such clause in the policy in 


question. The only fact stated is that the loan represents “ a debt which the 
insured may never be required to pay, and which ordinarily will be satisfied 
out of the dividends, or the insurance, to which the assured may be entitled.” 
Does, then, the right of the insurer to deduct the amount of the premium note, 
or “loan,” with its accrued interest, from the dividends or proceeds of the 
policy, amount in law to a hypothecation? And will the courts apply to such 
cases the rule of law above stated, that the pledge shall, in no contingency, 


become irredeemable ? 


If the Kentucky court is correctly understood to answer these questions 
affirmatively, it is in this respect not in accord with the course of adjudication. 
It seems settled that a failure to pay a premium note at maturity will avoid 
the policy, when so conditioned, equally with a failure to pay a cash pre- 

Robert v. N. E. Mut. Life Co, supra; Pitt v. 
Though it is otherwise if the condition 


mium upon the exact day. 
Berkshire Life Co , 
for forfeiture be incorporated in the ncte only, and not in the policy. 
McAllister’s case and Hasbrook’s case, supra: Mut. Ben. Life Co, v. French, 
The Kentucky court impliedly assents to 


100 Mass. 500. 


2 Cincinnati Supr. Ct. Rep. 321. 
this rule, while distinguishing the principal case by the fact that the forfeiture 
here depended on the non-payment, not of the note itself, but of the interest 
onit. But this distinction was ignored and a directly opposite result was 
reached by the Supreme Court of Vermont, in a case where the agreement that 
failure to pay interest on the premium note should work a forfeiture, was en 
dorsed on the margin instead of being included in the body of the policy ; and 
the agreement was enforced and the policy was avoided on the ground that 
“ the interest upon the notes becomes practically a premium upon the policy, 
payable annually in advance." Patch v. Phoenix Mut. Life Co., 44 Vt. 481. 
This and the principal case appear to be the only ones reported in which the 
question was the non-payment of interest. But when it is conceded that the 
giving and acceptance of a premium note constitute a payment of the pre 
mium, and a consummation of the contract, and of this there 1s probably now no 
question (Bliss on Life Ins., p. 735, May on Insurance, 7 345, Hasbrook’s 
Case and McAllister’s Case, sufra ; Maury v. Home Ins. Co., 9 R. I.; Baker 
v. Union Life Co , 6 Abb. Pr. R. (N.S ) 144; Hodsdon v. Guardian Life Co, 
97 Mass. 144), the loan thus granted by the insurer seems to be a debt quite 
independent of, and separate from the contract of insurance, and fully within 
the rulings of the principal case, as to the interest on a note. All the logic by 
which the conc.usion is reached, that the agreement for the deduction of un- 
paid interest from the proceeds of the policy amounts to a hypothecation of 
the policy, would apply with equal force to the like agreement as to the un- 


paid note itself. 


Other similar conditions in insurance policies, for forfeiture in case of de- 
faults made incidental to the premium note, and equally independent of the 
contract of insurance, have been sustained when subjected to criticism 
Where a note was given for premium on a fire policy, conditioned that dur- 
ing the time the note should remain unpaid after maturity the policy should 
be void, and the insurer should not be liable, the condition was enforced 
in Ferebee v. N. C. Ins. Co., 68 N. C. 11. A like condition in a marine 
policy was sustained, and the underwriter was relieved from liability for a 
loss accruing after the maturity and non-payment of the note in Galach v 
Amazon Ins. Co, decided in U. S. Court, at Cleveland, in 1874 (not reported). 
So in Och v. Homestead Life Co., in the District Court at Pittsburgh, in 1874, 
reported in 7 West. Ins. Rev. 335, a condition that the policy should be 
avoided by failure to pay mortuary assessment after a given date, was treated 
as valid, though the forfeiture there was saved by the death of the insured 
before the maturity of the assessment. In each of these cases the insurance 
contract had once been consummated, and the forfeiture arose from failure to 
meet a collateral obligation, for which there was as plain a pledge of the pol- 
icy as in the principal case. From the fact that the law of pledges does not 
appear to have been considered as applying to these cases it may be inferred 
that the doctrine of a hypothecation of the policy will scarcely become 


| of general application in cases where the policy does not in terms declare a 


Courts generally allow parties to make their own contracts, 
Should the doctrine in question be applied by the courts to life policies where it 
is not expressed, the result will be that no default in respect of a premium note, 
whether in payment of principal, interest or assessments, will be allowed to 
operate as a forfeiture, inasmuch as the insurer may always be compensated 
ultimately. 
the policy alive, by compliance with its conditions, ‘ 


But the weight of authority at present is that the mght to keep 
is a privilege secured to 
the insured by his agreement with the insurer,” and that * lie mey exercise or 
abandon this privilege at his discretion. 
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On re-reading the principal case, we are not sure but that the learned court 
intended to rest it on equitable principles. By allowing to the assured the 
dividend, the amount in default was reduced to $6.97. For non-payment of 
this sum, shall the policy of $3,000 be declared forfeited? This presents a 
totally different question, to which the legal rules as to hypothecation are 
foreign. Courts of equity will grant relief against a forfeiture, where the 
amount is greatly disproportionate, and the forfeiture is designed as a mere 
security, so that full compensation in money can be made. Story'’s Eq. Jur. 
22 1314, 1316. This is merely saying that equity will relieve a person from the 
consequences of a hard bargain, to enforce which would shock the conscience. 

In like manner equity will sometimes annv!] a sale, on the ground alone of 
gross inadequacy of consideration. Tiernen v. Wilson, 6 Johns. Ch. 411; 
Hansard v. Sharp, Thomps. Tenn, Cases, 73; Burch v. Smith, 15 Texas, 219. 

This equitable principle is applied to cases arising under insurance contracts, 
and it is held that forfeitures will not be favored. Froehlich v. Atlas Life Co., 
47 Mo. 406; McMaster v. Ins. Co. of N. A. (N. Y. Ct. Appeals), 3 Ins. Law 
Jour. 273, especially where adequate compensation for the interfer- 
ence can be made in money (Robert v. N. E. Mut. Life, 2 Disney, 106 
Mut. Ben. Life Co. v. French, supra. 

If the principal case is to be understood as placed upon this high ground, 
it would have been more satisfactory, both to the legal profession and the 
parties litigant, had the law of the case been more difinitely stated. 

: J. O. P. 








Some Recent Decisions in Bankruptcy. 


JURISDICTION OF BANKRUPT COURTS EXCLUSIVE—APPLICATION OF 
ACT OF FEB. 13, 1873. 

Watson v. Citizens Savings Bank of S. C., U. S. C.C. S.C., Bond, 
J., 11 N. B. R. 161. Plaintiff obtained an order of the state court 
upon defendant to show cause why a receiver should not be ap- 
pointed, meanwhile restraining defendant from disposing of its 
property. Defendant thereupon filed its petition in bankruptcy, 
was adjudged a bankrupt, and its property ordered to be surren- 
dered to the register. The state court ordered a return of the assets 
of the bank to the custody of the state court, and the bankrupt 
court issued an injunction restraining plaintiff, and all other cred- 
itors of the bankrupt, from interfering with the assets of the bank- 
rupt, or the possession of the same by the register, etc. The state 
court next issued a rule upon the attorneys of the bankrupt to 
show cause why they should not be attached for contempt, and 
plaintiff filed a petition in the circuit court for the purpose of re- 
viewing the proceedings had in the district court, and having all 
the orders made by the latter set aside, and the assets restored to 
the custody of the state court. é/d, that the jurisdiction of the 
United States Courts, in bankruptcy, is an exclusive jurisdiction ; 
that the jurisdiction of state courts, in settling affairs of an insol- 
vent corporation, is at an end the moment the corporation is adju- 
dicated a bankrupt; that act of Feb. 13, 1873, applies only to such 
orders relating to ratable distribution of assets as state courts may 
have passed prior to bankruptcy ; that all creditors of a bankrupt 
are parties to proceedings in bankruptcy. 

COMPOSITION—DISCONTINUANCE. 


dn re McKeon., U. S. D.C.,S. D. N. Y., Blatchford, J., Id. 
182. Composition under 2 17, act June 22, 1874, after adjudica- 
tion having been accepted and confirmed, for payment of thirty 
per cent. in cash, the petition of bankrupt for discontinuance of 
proceedings, and release of his property and books refused, 
though accompanied by a paper consenting thereto, and signed 
by a majority in number and amount of all his creditors ; 1st, be- 
cause no hearing, upon reasonable notice to all the creditors, had 
been had on the question of discontinuance; 2d, because the 
thirty per cent. had not been paid. 

FOREIGN CORPORATIONS. 

Jn re Comstock & Co., U.S. D. C. Oregon, Deady, J., 11 N. 
B. R. 169. Bank of British Columbia not having complied with 
the statute of Oregon, requiring a foreign corporation, before do- 
ing business in that state, to execute a power of attorney, appoint- 
ing an agent upon whom all process might be served in suits 





against such corporations, prohibited from proving claim against 
bankrupt. The doctrine of estoppel i fais considered, and nu- 
merous cases cited. 

SEPARATE ESTATE—PARTNERSHIP ASSETS. 


Separate estate, in the meaning of the bankrupt law, is that in 
which each partner is separately interested at the time of the 
bankruptcy. It may be used in connection with, and for the ben- 
efit of the partnership business, but the term “separate estate” 
can be applied only to property so used which belonged to one 
or more of the partners, ¢o the exclusion of the rest. 

Partnership assets must be applied to the payment of partner- 
ship debts without reference to any disproportion of the interests 
of the individual partners as between themselves. Jn Re Lowe 
& Richards, U. S..D. C. Mich., Lowe, J. 

Mem.: ‘‘ /# re Detroit,” first column, p. 81, amfe, should be 
“In re Detert.”’ e.. 7 a 
A Birds-eye View of the Court and Counsel in 

the Tilton-Beecher Case. 


I, 

When a crime of great magnitude is declared to have been com- 
mitted against good morals and the peace of society, the public 
mind naturally seeks to glean and discover every fact appertain- 
ing to it, from whatever source ; a myriad eyes turn immediately to 
expose every particular and every circumstance which, by possi- 
bility, may be conjectured ; a myriad ears are alive with unwonted 
zeal and acuteness to catch every whisper; a myriad hearts are 
wrought to pity or censure, while the world stands amazed—full of 
wonderment. 

When a man, possessing pre-eminent abilities, and much genius, 
with a reputation world-wide, is placed upon trial in a court of jus- 
tice, charged with having broken one of the five commandments 
of Holy Writ, and the plaintiff in the action is likewise renowned 
for genius and rare and varied talents, it is not surprising that 
people in our own country, and in far-off lands, should, with bated 
breath, ask, ‘‘ whither does this tend?’’ And when the case has 
drawn together, on either side, counsel among the most able, 
astute and dignified of the country, it seems not unfitting that a 
cursory glance, a birds-eye view, at least, of those who are acting 
in the novel spectacle and drama in behalf of the prosecutor and 
the accused, should be mentioned by a law journal. 

The case in question, which, after a fair supply of side-sparring, 
and after an elaborate argument in the Court of Appeals of New 
York State, upon the admissibility of a bill of particulars, was 
commenced in the City Courtin the City of Brooklyn, on the 
eleventh day of January, 1875, and which, from the present aspect, 
seems likely to continue for weeks, if not for months to come, 
promises to be fruitful of three elements — novelty, astuteness and 
heart-burnings. The action is grounded upon what is commonly 
termed in law crim. con. Acting in behalf of the plaintiff, the 
lawyers are William A. Beach, William Fullerton, Samuel D. Mor- 
risand Roger A. Pryor. For the defendant, William M. Evarts, 
John K. Porter, B. F. Tracy, Thomas G. Shearman and John L. 


Hill. 
1. 


HON. JOSEPH NEILSON. 

The court is presided over by one of the judges of the city court, 
Judge Joseph Neilson, a man distinguished and honored alike for 
his calm judgment, probity and marked legal abilities, which 
qualities have been evinced and displayed by him on full many an 
occasion during his last four years experience onthe bench. He is 
considerate, gentle, always willing and anxious to listen to counsel, 
but of a positive character—qualities which present the highest type 
for that of a presiding justice, on trials of this character. Judge 
Neilson is upward of fifty years of age, of full habit, possessing a 
large head and massive brow, his whole facial development marking 
him asa man of generous and enlarged ideas in the practical experi- 
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ence of the world, as well as liberal and enlarged capacity in mat- 
ters of jurisprudence. It will be remembered by those who have 
kept pace with him, that he presided over the same court in the some- 
what renowned case, known as the Homan-Earl case—which was 
an action for breach of promise of marriage, where the damages 
were laid at a large sum ; the parties to that action being prominent 
members of the same church, necessarily afforded a bountiful 
supply of ideas for much tea-table talk. He was master of the sit- 
uation, and his rulings on questions of law were sustained on 
appeal. Any one who has followed the course of Judge Neilson, in 
the great case now on trial in Brooklyn, must realize that he pos- 
serses most admirable amenities, characteristics and abilities for a 
judge—and that justice will be done, though the heavens fall. He 
is clear in the correctness of his own judgment and opinions, and 
is ever animated by a high sense of duty ; and thus far he has not, 
nor will he, manifest any timorousness. He ever remembers that 
the office of judge is jus dicere, and not jus dare ; to interpret law, 
not to make law, or give law. Lord Bacon has somewhere said, 
that judges ought to be more learned than witty ; more reverend than 
plausible, and more advised than confident; and that above all 
things, integrity is their portion and proper virtue. Judge Neilson 
satisfies the Baconian test. And surely, judges ought, above all, 
toremember the conclusion of the Roman Twelve Tables, Sa/us 
populi suprema lex ; and that laws, except they be in order to that 
end, are but things captious, and oracles not well inspired. Judge 
Neilson will administer the law, we doubt not, to the entire satis- 
faction of the world —of the world, we say, for the eyes of the 
people of all Christendom are turned Brooklynward, and fixed 
upon his court. He will bear the highest test of judgship, and 
evolve the master-key of jurisprudence, when occasion requires 
and the case demands it. His countenance, the lines of facial de- 
velopment, the firm, grey eye, with decided positiveness to the 
mouth, all seem to bespeak that nature has set her seal to give 
the World assurance of an upright judge. 


II. 
WILLIAM M. EVARTS. 


Few, if any, members of the legal profession, have been more 
prominent before the country during the past decade, than 
the senior counsel on the part of the defence in the case in ques- 
tion—William M. Evarts. He was for a season Attorney-General 
of the United States, in which high office he displayed to good ad- 
vantage his legal acumen, his extensive knowledge, and he con- 
ferred a dignity upon the position which will compare favorably 
with any who have filled that noble office since William Wirt. As 
a member of the commission, to present the claims of the United 
States, before the Geneva Arbitrators, and upon whose masterful 
efforts the award was fixed at the figure it was, he towered high 
above the English representatives at that tribunal, however much 
they prided themselves upon noble blood. His scope of mind, his 
intuitive knowledge of men, his prescience of genius, all go to 
make up the great orator, the logical reasoner, whose voice is al- 
ways favored at political gatherings, or on occasions when some 
great matter of state seemsgto endanger the perpetuity of the best 
welfare of the people. In the impeachment trial of Andrew John- 
son, for mala fides in affairs of government, Mr. Evarts, acting in 
behalf of the accused, acquitted himself nobly and well, not only 
onthe matter of examination of the case and witnesses, but his 
address was powerfully convincing, sprinkled over witha bountiful 
deal of scintillating figures, and logical deductions. Whether he is 
in high feather or not over the election ot his distinguished client 
tothe senate, he doubtless cherishes a warm appreciation of him 
from personal contact, and from having labored and struggled 
forensically for him and been crowned with victory. This senior 
counsel, on the part of the defence, has fought inch by inch the 
legal ground over which the great case has been dragged. He at- 
tended at Albany and presented an elaborote brief to the court of 
appeals, and argued ably and strenuously in favor of his client 





being entitled to a bill of particulars in the case, under the code of 
New York state, and followed further and assiduously the course of 
the case, when it came down again before the city court on the 
important, if not vital question, as it seemed, of the right of de- 
manding such a bill. And from the time the case was opened, 
day after day, he has contested every point which seemed to be 
contestable, or necessary to unravel the tangled web of testimony, 
to keep from the jury that which would reflect unfavorably upon 
his notorious client. 


My. Evarts possesses much dignity of bearing, a calmness and 
earnestness, which, with a classical accuracy of speech, commands 
at once the respect of the court and auditory. Of slender 
physique, sharply cut features, which show prominently forth, as 
he wears no appendages of hair to break the lines ; his thin lips and 
bold chin characterizing him as positive and decided in action. He 
is not far from sixty years of age, and, although he would appear 
to the casual observer as being extremely delicate in general 
health, or seeming to be overworked, yet, the fact is, that he is one 
of the most tireless of men, having greater powers of endurance, 
perhaps, than any member of the New York bar of like age. 
Every time one sees him he appears to look thinner than before, 
but the fact is, that his very mental elasticity and strength seems to 
support and carry the physical development. He was one of the 
prime movers and founders of the Bar Association of New York, is 
now the much honored president of that association, and is ever 
ready to advocate a measure which promises to be beneficent to 
the profession. In the great trial now depending, the part of 
cross-examining witnesses seems to have been allotted to him, 
while it is probable that ex-Judge Porter will sum up for the 
defence. 


Certainly no case before in this country has arisen which in- 
volved so many vital principles and interests as the Tilton-Beecher 
one. The Tichborne and the Mordaunt trials affected families, 
this case not only affects families, but the foundations of society 
and every churchin Christendom. And seldom have we everseen 
such a dignified array of counsel on both sides in any case. Dur- 
ing the progress of the trial, hundreds of questions have been dis- 
cussed touching the legality or admissibility of testimony, and the 
case has been exceedingly fruitful in side-sparring and bandying 
of epithets between the respective counsel and the court, in the 
discussion of certain rulings. The following is only one of the 
many series of running discussions, upon the admissibility of cer- 
tain pieces of testimony : 

Mr. Beach—Will the counsel permit me to call his attention to a rule of 
evidence fundamental, that when an act is given in evidence, any accompany- 
ing declarations qualifying or explianing the act are admissible as a part of the 
res geste. 

Mr. Evarts—I agree to that. 

Mr. Beach—Well, if he agrees to that he proves the act of Mr. Tilton upon 
the presentation of this letter to him. Now, we propose to prove what Mr. 
Tilton said in connection with the act of reception or the act of drafting the 
reply to that letter. 

Mr. Evarts—The reason we proved the act is the res geste can be proved 
as between Tilton and Beecher. Now, the reasoning of my learned friend and 
the proposition of evidence is sound if, when Tilton delivered that letter to 
Mr. Beecher, supposing he had delivered it, and so there was an act between 
them in that form, then what Mr. Tilton said when he delivered it, if we 
omitted it, they could prove, no doubt. But the note is Tilton’s writing—a 
letter for Moulton in answer to Mr. Beecher, which letter is sent to Mr. Beech- 
er. That is the action of Tilton that we proved. Now, they prove the con- 
versation between the writer and the amanuensis, the dictator and man who 
furnishes the handwriting at the time that it was going on; that is the present 
proposition. 

Mr. Beech—Counsel will please observe that we ask no question as toa 
declaration of Mr. Tilton in regard to the letter which he drafted and sent to 
Mr. Beecher; the question is as to the letter from Mr. Beecher which was 
presented to him. 

Judge Neilson—I understand that, What did he say when he saw the let- 
ter? I think he can give that, Sir. 

Mr. Evarts—Doesn’t it transcend any rule as yet considered whereby every- 
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thing that passed between this witness and third persons, including Mr. Tilton, 
in order to effect Mr. Beecher, should have been brought home tohim. Now, 
that has not been done. 

Judge Neilson—This is part of the act of receiving the letter. 
with that view. 

Mr. Fullerton—It was a letter which they put in evidence 

Mr. Evarts—If your honor please, Mr. Moulton receives a letter from Mr. 
Beecher, he goes and shows it to Tilton, and the conversation between them 
is to be given in evidence ? ; 

Judge Neilson—As a part of the act; yes, sir, 

Mr Beach—That is what they prove (showing the letter to Mr. Tilton) 
for without that they could not introduce it at all, and upon the theories that 
he approved it when it was brought to his attention. 

Mr. Evarts—The theory is of proving that he made the answer which we 
have given in evidence. 

Judge Neilson—We will receive what was said in immediate connection of 


I admit it 


receiving the letter 

Mr Evarts—Between Mr. ‘Tilton and Mr Moulton ? 

Judge Neilson—Yes, sir 

Mr. Evarts—Your honor will be so kind as to note our exception 

Many novel points in the law of evidence have been brought 
out during the trial, and in many respects, to the legal mind, have 
excited no little investigation and discussion by members of the 
bar. BETA. 

NEw York, Jan. 30, 1875. 





Correspondence. 
® A STATUTORY CURIOSITY. 
GLasGow, Ky., Feb. 10, 1873. 

EpIToRS CENTRAL LAW JOURNAL:—In a late number of the 
JOURNAL you published a very interesting article exhibiting the 
“Curiosities of the Law Reporters.’’ I offer the fo'lowing as a 
supplement, showing a very rare statutory curiosity : 

Article 4, Chap 76, Gen. Statutes of Kentucky, provides that 
whenever there shall be, in any city, town or county, a tumult, riot 
or mob, gathered for the purpose of committi- g violence to person 
or property, a judge of the court of appeals, a circuit or county 
judge, mayor of a city, or sheriff, may, in writing, direct the com- 
mander of the militia to turn out such portions of his troops, as 
may be necessary to suppress the tumult, riot or mob. And in 
sec. 3d of the same article it is further provided : 

““Whenev r it becomes necessary, in order to sustain the su- 
premacy of the law, that the troops should fire upon a mob, the 
civil officer calling out such troops, in the exercise of a sound dis- 
cretion, shall give the order to fire, in writing, to the superior officer 
present, who will at once proceed to carry out the order.”’ 

Imagine a furious mob, rushing madly through the streets of a 
city, with fire and sword, leaving death and des ruction in their 
wke, while some venerable judge, “‘ in fair round belly, with good 
capon lined,” with an ink-horn slung about his neck, a quill pen 
and a sheet of legal cap in his han?, follows his faithful militia 
to the imminent deadly breach, and then and there, at the critical 
moment, ‘‘in the exercise of sound discretion,’ gives to the com- 
mander of his troops the order to fire—in writing! What a fo- 
rum for the exercise of a sound judicial discretion ! 

In construing sec. 3d of this law, might it not be held that the 
judge, in the exercise of a sound discretion, could give the order 
to fire, verbally, and afterwards reduce it to writing—nunc pro 
func ? Q. 


RIGHT OF ACTION FOR INJURY RESULTING IN DEATH. 
CINCINNATI, OHIO, February 10, 1875. 

Epitors CrntRat Law JouRNAL :—The decision of Judge Dil- 
lon, in Sullivan v. The Railroad Company (1 CeEnr. L. J. 595), 
has reopened a question which is well worthy of consideration : 
Can there be a recovery for injuries caused by negligence, which 
result in death? In many of the states a right to recover under 
such circumstances is given by statute; but the question is, do 
these statutes create a right, or grant a remedy ? 

It has been generally understood that there was no remedy at 
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common law against the wrong-doer, where the wrong complained 
of resulted in death. Inasmuch as the gist of the actions in tort 
was the wrongful act of the defendant, it was not easy to under- 
stand the decisions which, in effect, admitted a right of recovery 
for negligently breaking an arm without causing death, but de- 
nied the right if death ensued. This appeared to be a distinc- 
tion without a difference. 

An early case, and, perhaps, the leading one on this subject, is 
that of Baker v. Bolton, 1 Campbell, 493. In that case, a hus- 
band sued a stage proprietor for negligence, causing injuries to 
himself, and so injuring his wife that she died within a month 
after she received the injuries. Lord Ellenborough held there 
could be no recovery for the death of the wife, saying that ‘ina 
civil court the death of a human being could not be complained 
of as an injury.” 

No reasons are given for this observation by his lordship, and it 
is hardly to be considered as necessary to a decision of the case 
on trial ; but it seéms to have been accepted as declaring the law 
on the subject, and has apparently been followed by the courts of 
England and of this country without question, except where the 
legislature has interposed. Some years after this decision the 
British parliament interfered and corrected the law of England, in 
what is known as Lord Campbell's act. g & Io Vict., c. 93. The 
courts of this country followed Lord Ellenborough’s decision, 
while our legislatures have, as a general rule, followed parliament, 
by adopting Lord Campbell’s act. 

The courts of Massachusetts, in Carey v. The Berkshire R. R. 
Co. (1 Cush. 475), followed Baker v. Bolton, and the courts of 
several other states followed this lead. 

In Ford v. Monroe (20 Wendell, 210), a father recovered dam- 
ages for the death of his son, and this was followed in James v. 
Christy, 18 Mo. 162. In Cutting v. Seaburry (1 Sprague, 522), 
the previous cases are reviewed by Judge Sprague, who says that 
the weight of the common law cases is against the right, but 
that natural equity and the general principles of law are in favor 
of it. The same question arose recently in the Circuit Court for 
the Maryland District, before the late Chief Justice Chase, in 
Hirer v. The Sea Gull, which was a case in admiralty, by a hus- 
band, for negligence causing the death of his wife. In this case 
the right of action was sustained. 2 Law Times Reports, 15. 

Another case, in the same court, is that of Price and Price v. 
The Highland Light, Ibid. 118. This was an action brought by 
a wife and daughter to recover for the death of the husband and 
father, caused by negligence. The defendants demurred, and the 
point was made that no cause of action was disclosed; but the 
court held otherwise, and sustained the plaintiff. 

Chief Justice Chase, in deciding this case, indicates the distinc- 
tion that exists between the right and the remedy. It is evident 
that it was his opinion that the acts of the legislature upon this 
subject give a remedy only, and do not create a new right—that 
is, that the right is continued to the representative or next of kin, 
and is not permitted to die with the person. This is, apparently, 
the view of the law taken by Judge Cole, in Sherman v. The 
Stage Co., 24 Iowa, 515. In that case the statute of Iowa gave a 
right to recover, but the action must be brought within two years 
from the time it accrued—the case above cited. More than two 
years had elapsed after the injury complained of, but within two 
years after the appointment of the administrator, who brought the 
suit. The learned judge who decided that case, held that the 
cause of action accrued to the deceased and surzived to the ad- 
ministrator, and that it was, therefore, barred by reason of not be- 
ing commenced within two years from the time it accrued. If 
the cause of action was created by the statute, it was contended 
that the limitation would commence to run from the date of the 
appointment of the administrator, and not from the date of the 
injury. 

An examination of the common law cases shows, | think, pretty 
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clearly, that they stand by themselves, and ought not to be fol- 
lowed. The rule stated in those cases that deny the right to re- 
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cover, never was adopted by the civil law, and it is doubted | 
whether a similar rule can be found anywhere, except in the Eng- | 


There is no reason for sucharule. The de- 


To say that his 


lish common law. 
fendant is liable, because he is a wrong-doer. 
liability ceases because his wrongful act causes death, is to assert, 
in effect, that the cause of action depends upon the effect of the 
act, rather than upon the act itself. This reasoning would lead to 
absurdities which are apparent and do not require discussion. 
The learned judge in the case in 24 lowa (supra), states the law 
correctly in holding that the cause of action accrued to the 
deceased, and was preserved by the statute, instead of being 
created by it. This question will doubtless receive further consid- 
eration, and I shall be interested in its discussion. 
C. W. MouLTON. 
Notes and Queries. 
|. RIGHTS OF INTERVENING CREDITORS IN ATTACHMENT SUITS—AN- 
SWER To J. A. H. 
INDIANAPOLIS, Feb. 10, 1875. 
Epirors CENTRAL LAW JOURNAL :—Under the Indiana statute the case 
‘J. A. H.” in your ‘* Notes and Queries,” 
A. and C, are independent suitors thus far; each files 


put by does not seem very 
difficult of solution. 
his own complaint, and accompanies it with an affidavit laying some statutory 
ground, and with an indemnifying bond. By C.'ssuit being filed under A.'s, 
however, this result is accomplished. The levy of one suit, no matter whether 
it issues prior to the filing of C’s suit, or not, so long as C.'s suit is filed prior 
+o the trial of A.’s, holds the property levied for the benefit of A. and C. in- 
differently. The delivery bond which B. executes, is, in legal view, an under- 
taking that the property, or its value, shall be forthcoming in the event that 
A. or C. shall, at the trial to be had, justify its seizure by establishing the stat- 
utory ground laid in his affidavit. C. has a remedy on the delivery bond, just 
as A. would have had had he been the sole attaching creditor, and met with 
the same success that C. did. Any doubt which may have troubled J. A. H.'s 
mind would seem to arise from his mistaking the purpose of the delivery bond 
—from his overlooking the fact that it is an undertaking that the property, or 
its value, shall accrue to the benefit of its owner's attaching creditors, *‘ in pro- 
portion to the amount of their several claims as adjusted,” in case they shall 


show (the owner having an opportunity ts join issue with them), that the 


writ of attachment was rightfully invoked. U j. B. 
Il. ANOTHER ANSWER. 
LAPORT, INDIANA, Feb. 11, 1875. 


Epirors CENTRAL LAW JOURNAL:—Perhaps Ryan v. Burham e¢ ai., 
42 Ind. 507, will assist * J. A H.” (2 CENT. LAW Jour., Feb. 5, 1875, p. 95.) 
It would appear that the bond, although not payable to C, is for the benefit 
of “all parties plaintiff" in the action. The dismissal of the original attach- 
ment proceedings, either by the voluntary action of the plaintiff or the court, 
is not a final adjustment or disposition of the case if other creditors have filed 
under it. See also Schmidt v, Colby, 29g Ind. 120. The hen of the creditor 
who files under the original proceedings, relates back to the time the order of 
attachment was placed in the hands of the sheriff. Shirk v. Wilson, 13 Ind. 
129; Rugg v. Johnson, 13 Ind. 437. ‘‘ A dismissal of his action or proceed- 
ings in attachment, by the first attaching creditor, shall not operate as a ais- 
missal-of the action or proceedings of any subsequent attaching creditor. 2 
P. & H. 148, Sec. 187 

The different attaching creditors may contest each others’ claims. The U, 
S. Ex. Co. v. Lucas, 36 Ind. 361. Yours, &c., X. 





Briefs. 

{Members of the profession who send us briefs for notice will confer a great 
favor by giving their address, and by enclosing a brief statement of the points 
argued. This wiil save us much labor, avoid the danger of our making mis- 
takes, and render it possible for us to notice briefs when we might not other 


wise have time to do so. As it is sometimes convenient for us to cut extracts 
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out of briefs, and as we desire to preserve all good ones for binding, we | 


should take it as a favor if those who send us briefs would enclose fwo 
copies.— Ed. C. L. J.] 
INFORMATION WANTED. 
HAGERSTOWN, MD., Feb. 11, 1875 
Epitors CENTRAL LAW JOURNAL:—In your arrangements for notices 
ste, of briets, | presume enquiries are in order, 


For the defendant, a national bank, sued in a special action on the case for 
damages for the fraudulent misrepresentations of its agent, its teller, in the 
“sale "’ to customer of Northern Pacific Railroad bonds, I maintain upon the 
authority of Western Bank of Scotland v. Addie, Law Rep. 2 H. L. Scotch, 
that an “ action of deceit "’ 


will not lie against a corporation. My demurrer 


was overruled. I maintain, further, that the national banking act (sect. 8), 


under which defendant is organized, confers no authority upon defendant to 


engage in the purchase and sale of bonds for traffic; and on this point the 


court rules with me. Appeal has been taken 


I should like very mich to avail myself of any briefs or cases, pro or con, 


and will gladly make exchange of notes with any | have no printed 
New York 


cases containing their general banking act, the parent of sec. 8 of the national 


one 


} 


brief, as the case has been heard only at wisi prius. I have the 


banking act; an Iowacase, contra, in 7 American Reports (Leach v. Hale) ; 
and quite full notes of everything within my reach. I aim to present the case 
fully on appeal, for if reversed, I shall go to the Supreme Court of the United 
States. 

Do you know the counsel in the case in lowa? I should like to have both 
briefs there, returning them if required. 

Trusting I may not have gone outside the proper limit 
ALBER1 


Yery truly yours, SMALL 


COMMENTS.—We trust that any of our readers who may have prepared 
briefs on the subject above indicated, willsend them. The counsel engaged in 
the Iowa case above spoken of, were Hon. Ralph P. Lowe, of Washington, D, 


C., and W. B. Collins, Esq., of Keokuk.—Ep. C. L. J] 


Can a Railroad Company Acquire a Fee Simple Title in Lands 
Condemned for Right of Way ?—Challis v. Atchison, Topeka and Santa 
Fe R. R. Co., 
Horton & Waggener, pp. 17. 
in this case is whether, under the statutes of Kansas, in force in 1864, railroad 


Supreme Court of Kansas. Brief for defendant in error, by 


Numerous cases cited. ‘The question at issue 


companies could acquire title in /ze simp/e to lands for right of way, upon con- 


demnation proceedings. The constitution of Kansas provides that “ no right 


of way shall be appropriated to the use of any corporation, until full com- 


pensation therefor be first made in money, or secured by a deposit of 


money to the owner, irrespective of any benefit from any improvement pro- 


osed by such corporation."’ Sec. 4, art 12, Con. State of Kansas; Gen] 
J 4 ; ° 








statutes 1868 of Kansas, page 56 In 1864 the legislature of Kansas pro- 


vided that railroad companies couw/d acquire title in fee simple to lands by 
condemnation ; and it is here argued that the right of the legislature, in the 
absence of a constitution restrictional to that effect, to condemn the fee for the 
purposes of a railroad, cannot now be questioned ; and that it is not less a 
legislative function to determine what estate, in point of duration, the public 
exigency requires to be condemned, than to determine the extent of the 
public exigency which requires the condemnation of any estate; and that the 
defendant in error is the owner in fee simple to all the lands condemned for 
the right of way under the act of 1864, and not merely of an easement. [Address 


Horton & Waggener, Atchison, Kansas 


Proceeding to Enforce Mechanics’ Lien—Requisites of the No 
tice—Description ofthe Thing against which the Lien is sought 
to be Enforced.—City of Crawfordsville v. Johnston, Supreme Court of 
Indiana, on rehearing. Brief for appellees, by Chapman, Hammond & Hawes. 
The point involved in this case is well stated in the opening paragraph : 
“ Does the appellee's recorded notice of intention identify with sufficient cer- 
tainty, in view of the THE THING on which it was 


Statute, competent to 


them, under the statute, to acquire a right of lien?’ [Address Chapman, 


Hammond & Hawes, Indianapolis, Ind.] 


Liability of Municipal Corporations and also of Adjacent Owner 
for Injuries caused by Defective Sidewalks. City of 
Atchison and A. G. Otis, Supreme Court of Kansas srief for plaintiff in 
error, by Albert H. Horton and H. C. 


Jansen v. 
Solomon. Geo. Jansen fel! through 


a sidewalk into an area beneath, and was severely injured He brought his 
action to recover damages against the city of Atchison, and also against A. G. 
Otis, the owner of the building in front of which the accident happened. 


The principal questions which are urged, and upon which it is claimed that 
the plaintiff is entitled to judgment, are 1. That a municipal corporation 
juag I } 


‘ 


must keep its streets in repair and is liable for neglect, whether willful or oth- 


2. That under the laws of Kansas, the city of Atchison is liable for 
injuries caused by its neglect or omission to keep its streets in repair, as well 
as for those caused by defects occasioned by the wrongful acts of others. 3, 
That A. G. Otis had no right to do any act which renders the use of the 
street or sidewalk hazardous and less secure than it was left by the municipal 
authorities, and that if he made or continued a covered excavation under the 
sidewalk, he is responsible for all injuries resulting from the sidewalk being 


thereby less safe. [Address Horton & Waggener, Atchison, Kansas. | 
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Criminal Procedure—Charge to Jury—Oral Amendment, where 
Charge is Required to be in Writing.—State of Kansas v. Potter, Su- 
preme Court of Kansas (not yet decided). Brief for appellant, by C. F. 

‘Cochran and Horton & Waggener, pp. 13, fine type.—A statute of Kansas 
requires that in criminal cases ‘‘ the judge must charge the jury, in writing, 
and the charge shall be filed among the papers of the cause." Gen'l Statutes 
of Kansas, for 1868, sec 236, page 858. In this case the judge instructed the 
jury, in writing, as follows: “A person who aids or assists another in the 
commission of any crime, is equally guilty with the person who actually com- 
mits the crime, and may be charged, tried and convicted the same as princi- 
pal, and may be regarded by the jury, in every respect, as if he was princi- 
pal.” Thereafter the court stated ora/ly to the jury, as follows: ‘I mean 
by that, that makes him principal, and not accessory; there is no such thing, 
in my judgment, as accessory to this case. Those acts make him principal, 
and he should be regarded by you as principal and not accessory ; he is either 
principal or nothing.” It is argued, very forcibly, that this was error, and a 
great number of cases are cited to show that explanations of the charge can- 
not be given ora//y to the jury, but that all parts of them must be in writing, 
and that it is not necessary that the defendant should except to the giving of 
an oral charge in order to be entitled to assign error thereon in the higher 
court. This last point strikes us as the only doubtful one in the case. This 
case will probably be decided within a month. [Address Horton & Wag- 
gener, Atchison, Kansas.] 











Summary of our Legal Exchanges. 
PITTSBURGH LEGAL JOURNAL, FEBRUARY 3. 


Specific Devise.—Beeson v. Broading, Supreme Court of Pennsylvania, 
opinion by Sharswood, J. [22 Pittsb. L. J.95.] Where a specific devise of 
a piece of land is made in a will to a devisee, it is absolute. A clause order- 
ing other portions of the estate to be equally distributed, does not affect the 
specific bequest nor confer any power on the executor to convert the same, 
though by subsequent events it reverted to the estate. 


THE DAILY REGISTER (NEW YORK), FEBRUARY 12. 


Torts in Foreign Country—Jurisdiction—Evidence.—Neuman v. 
Goddard, Supreme Court of New York, First Department, General Term, 
opinion by Lawrence, J. The courts of this state will entertain jurisdiction 
of actions for personal injuries committed abroad, when both or either parties 
are citizens of the United States.—On the trial of such actions it is error to 
allow the plaintiff to testify to threats made, by the defendant, of personal in- 
jury or violence to the plaintiff, after the specific injuries set forth in the com- 
plaint.—It is also error to admit testimony as to the enhancement of the value of 
goods taken by violence at a period of time subsequent to the taking of 
them. 


WASHINGTON LAW REPORTER, JANUARY 26. 


Vendor’s Lien, when Enforceable in Equity.—Ford v. Smith, Su- 
preme Court of the District of Columbia, General Term, September, 1874, 
opinion by Wylie, J. [2 Wash. Law Rep. 17.]—A bill in equity can be filed 
to enforce a vendor's lien for the purchase-money of land sold and conveyed, 
only when the complainant has obtained a judgment at law for the amount 
due ; or when he avers in his bill such facts as will show that he cannot have 
a full, complete and adequate remedy at law.—Where the answer sets up that 
there is no such averment in the bill, the court will entertain the question of 
jurisdiction at the hearing, and dismiss the bill.—This principle is peculiarly 
appropriate in a case where the existence of the debt is disputed, and the con- 
flict of testimony leaves it doubtful whether there is anything due. 


Life Insurance—Statement in Preliminary Proofs, how far 
Conclusive—Reinstatement of Forfeited Policy.—Day v. Mutual 
Benefit Life Ins. Co., Supreme Court, District of Columbia, September 
Term, 1874, opinion by McArthur, J. [2 Wash. Law Rep. 18.]—1. In an 
action ona policy of life insurance, the plaintiff, who is the wife of the per- 
son insured, is not absolutely concluded by the statement of another party in 
an affidavit that accompanied the preliminary proofs as to the cause of her 
husband's death, it appearing doubtful whether she was aware of the con- 
tents of said affidavit, and no such evidence being required by the terms of 
the-policy.—2. The annual premium not having been paid on the 16th of 
July, 1870, when it became due, the assured applied to the agent of the com- 
pany, on the 1st of October, to have the policy reinstated ; he paid the pre- 
mium at the same time and furnished certificates of his health made by him- 
self and the physician of the company. A renewal receipt was delivered to 
him on the 14th of the said month of October, and it was held that the as- 
sured was under no obligation to furnish the company with further statements 





of any variation in his physical condition, intermediate the 1st of October 
and the date of the delivery of the renewed receipt. 


Homesteads in Public Domain.—Fox v. University of California, de- 
cision by B. R. Cowen, Esq., Acting Secretary of the Interior. [2 Wash. 
Law Rep. 21.]—1. The act of March 3, 1871 (U.S. Stat. at Large, vol. 16, 
p. 581), where land has bee = surveyed at the request and expense of the uni~ 
versity, protects the rights of the university under selections thereafter made, 
against pre-emption or homestead claims initiated subsequently to the filing 
with the register and receiver of the statements provided for by the act.—2. 
A pre-emption settlement or homestead entry, made subsequently to the filing 
of such statement, is not good as against a selection by the university made 
after such survey as aforesaid.—3. The claim of a pre-emptor is restricted to 
the land occupied, cultivated or improved by him prior to survey, or prior to 
the filing of the statement required by said act as against an adverse claim 


THE ForRUM (NEW YorK, Diossy & Co.), FOR JANUARY, 1875. 

Contents.—I. The Origin, History and Developments of Patents, by Prof. 
F. H. Betts of Yale College. II. The Office of Sergeant at Law, from the 
Law Magazine and Review, London. III. An International Copyright Law, 
by James Appleton Morgan, of New York. IV. The Powers of Boards of 
Health in Cities, by Hon. William Lawrence, Bellefonte, Ohio. V. William 
M. Evarts. VI. State of Maryland v. B. & O. R. R. Co., Supreme Court, 
U. S. VII. Spratt v. U. S., Supreme Court, U. S. VIII. Pomeroy vy, 
Benton, Supreme Court, Missouri. IX. McCafferty v.S. D. & P. M.R. R. 
Co., Commission of Appeals, New York, X. Decisions in the United States, 
during November and December, 1874. XI. Decisions in England, during 
October, November and December, 1874. XII. Abstracts of the English 
Reports, for October and November, 1874. XIII. Red Tape. XIV. Book 
Notices. XV. Recent Law Publications. XVI. The Green Bag. 

This number of the Forum is embellished with a very good lithograph of 
Hon. William M. Evarts. In respect of its typographical execution, the 
Forum is a credit to its publishers. 

Partnership — Trustee — Outside Profits — Concealment — Bill 
of Sale.—Pomeroy v. Benton, Supreme Court of Missouri, October term, 
1874, opinion by Sherwood, J.—1. Part-owner stands in the relation of a 
trustee for benefit of the firm.—z. If a partner speculates with the firm's 
money in outside transactions, whatever profits accrue belong to the firm, and 
the concealment of these transactions is fraud per se. 3. A bill of sale does 
not transfer property, when the maker was ignorant of its being included there- 
in.—This opinion of Judge Sherwood has been severely criticised by a Saint 
Louis newspaper, because of the severe language with which it characterizes 
the conduct of an otherwise reputable Saint Louis merchant. But it must be 
remembered that the learned Judge was discussing the transaction and not 
the man, to whom he was probably an entire stranger. Assuming the facts to 
be as the court have found them, we doubt whether the language can be con- 
sidered too severe. ‘‘ I am forced to the conclusion,” says the learned judge, 
“ after a careful perusal of the evidence, that both these questions must receive 
a reply in the affirmative, as it is abundantly established by the testimony that 
the defendant, prior to the dissolution of the firm, in contravention of the articles 
of copartnership and of his duty as partner, appropriated its moneys and 
credits to his own private use, in the purchase of vouchers and high-wines, for 
which he never accounted, but, on the contrary, induced the plaintiff to exe- 
cute to him a bill of sale, sufficiently comprehensive iz form, to embrace the 
former's entire interest in the firm; when the balance-sheet, which was used 
as the basis on which the sale was effected, made no mention of, and con- 
tained not the most distant allusion to the profits fraudulently realized by the 
defendant, and of which, as shown by the testimony, plaintiff was entirely 
unaware, reposing as he did in defendant and his representations the most 
implicit confidence. It is no excuse for, nor does it lie in the mouth of the 
defendant to aver, that plaintiff might have discovered the wrong, and pre- 
vented its accomplishment had he exercised watchfulness, because this is 
but equivalent to saying: “‘ You trusted me, therefore I had the right to begray 
you.”” The maxim, vigi/antibus et non dormientibus equitas subvenjt, is with- 
out application here; it only applies where a party being apprised of, slum- 
bers upon his rights. For the betrayal of confidence reposed, the skilful lull- 
ing to rest of the intended victim, the adroit closing of every avenue through 
which apprehension might enter—whether this be done by words or by “ ex- 
pressive silence,” are the ear-marks of successful fraud, the world over. And 
a court of equity, should it make such a perverse application of one of its fun- 
damental maxims as that seemingly insisted on by the defendant's counsel, 
would become the efficient ally of the vigi/ant wrong-doer, prove recreant to 
its past history and the principles on which its very jurisdiction rests." .This 
language exhibits a quick sense of justice and a military hatred of fraud, than 
which in a judge, nothing can be more sweet and decorus. If the fear of the 
Lord is the beginning of wisdom, the love of justice and the hatred of fraud 
may be a promising beginning of an eminent judicial career. 
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THE PSYCHOLOGICAL AND MEDICO-LEGAL JOURNAL (MCDIVITT, CAMP- 
BELL & Co., NEW YORK) FOR JANUARY, 


Contents.—1. Neurotic Origin of Disease, by Dr. F. D. Lente. The 
Philosophy of Suicide, by Dr. James J. O'Dea. Study of Nervous Diseases, 
Art. III, by Dr. J. L. Reed. Proceedings of the New York Medico-Legal 
Society. A Review of Amos’ Scienceof Law. A Review of Smith on Foods. 


THE WESTERN JURIST (MILLS & Co., DES MOINES) JANUARY, 1875. 


Contents.—The American Bar, its Past, its Present, its Duty, is an elo- 
quent address delivered to the graduating class in the law department of the 
lowa State University, by Dr. Hammond.—Tax Titles in Iowa, No XIV, is a 
continuation of the articles on that subject, which have for some time been go- 
ing through the numbers of the Jurist. This article gives a general view of the 
subject.—Our judicial System: Some of its Glaring Defects, is a letter by 
Judge McAllister, of the Illinois Supreme Court, reprinted from the Chicago 
Legal News, and which the editor of the Jurist thinks of equal application to 
lowa.—Damages for Breach of Promise of Marriage, is an article from the 
Pall Mall Gazette (which, by the way, seems to have a good law editor) tak- 
ing ground against the policy of awarding pecuniary damages for this catise. 
Sullivan v. Union Pacific R. R. Co., republished from 1 CENT. L. J. 595, 
with a dissenting note. See our editorial columns, 


Conditional Sale.—Knowlton v. Redenbaugh, Supreme Court of Iowa, 
Sept. Term, 1874, opinion by Day, J. [9 West. Jur. 39.] Section 1922, Code 
1873, requiring conditional sales to be made in writing, and the same to be re- 
corded, in order that the sale may be valid against a purchaser or creditor of 
the vendor, does not apply to a sale completed before the enactment of 
that statute. 


INSURANCE LAW JOURNAL (C, C, HINE, NEW YORK) FOR JANUARY. 


Fire Insurance—Construction of Policy—Right of Insurer to 
make Repairs.—James y. Lycoming Ins. Co., U.S. Circuit Court, Dist. of 
Mass., Oct. 6, 1874, opinion by Mr. Justice Clifford. [4 Ins. L. J.9.] The 
conditions of an insurance policy should receive a reasonable interpretion not 
inconsistent with the due and customary use and enjoyment of the property 
insured.—Repairs which become indispensably necessary to the safety of a 
building and machinery, and to remedy the defects of wear and tear which 
must necessarily occur, do not vitiate the risk. It is for the interest of the in- 
surer, as well as of the insured, that all repairs which common prudence would 
dictate should be made.—The condition called a “ builder's risk,’’ must re- 
ceive areasonable construction, not repugnant to the nature and purpose of 
the contract, or inconsistent with due and customary use and enjoyment of the 
property.—It is only when repairs or alterations are made which increase the 
risk, that the insured is required to give notice to the company of the altera- 
tions made.—Where defects in the machinery arise subsequently to the issue 
of the policy, without the fault of the owner, or which were unknown to him at 
the time, and where the defects are such as to endanger the safety of the prop- 
erty insured, a reasonable amount of repairs, which do not increase the risk, 
can be made without vititating the policy.—The words of the warranty, 
whether affirmative or preliminary, must receive a reasonable construction ; 
and the intention of the parties, as far as it can be ascertained, is to govern. 
A warranty is a condition precedent, and if untrue when the stipulation is 
reasonably construed, avoids the policy, but even then the insured is held only 
to a subtsantial compliance, and its construction will include only what is 
necessarily implied in its terms. 


Fire Insurance—Loss by “‘ Military or Usurped Power” Canons 
of Construction of Written Instruments.—Boon v. 4tna Ins. Co., 
United States Circuit Court, District of Connecticut, opinion by Woodruff, 
J. [4 Ins. L. J. 27.] A policy of insurance, made by the defendants against 
loss by fire, of goods of the piaintiff, in their store in the city of Glasgow, 
Missouri, contained the usual proviso in such policies, that ‘‘ the company 
shall not be liable to make good any loss or damage by fire, which may hap- 
pen or take place by means of any invasion, insurrection, riot or civil com- 
motion, or any military or usurped power.” At the time of the insurance 
Glasgow was a military post, occupied by the forces of the United States, 
engaged in the war of the rebellion, and was a depot for military stores, which 
were deposited in the city hall, In consequence of an attack made by a su- 
perior rebel force, the United States military commander, finding that the 
city could not be successfully defended, and to prevent the stores from falling 
into the hands of the rebels, ordered their destruction, and, as the only means 
of effecting it, the city hall was set on fire; whence the fire spread through 
three intermediate buildings to the store of the plaintiffs, and burned the 
insured goods. It was conceded that such setting on fire of the city hall by 
the military power of the United States was the proximate cause of the fire 
which destroyed the plaintiffs’ goods, unless the attack by the rebels was to be 
s© regarded; and that such firing of the city hall was a lawful act, and 








justified by exigency and the motive for which it was done. Ae/d—1. That 
the fire which destroyed the plaintiffs’ goods did not happen or take place by 
means of the attack by the rebels on the city, nor by means of invasion or 
insurrection, riot, or civil commotion, within the meaning of the proviso in 
the policy. The attack by the rebels furnished a motive to the setting on fire 
of the city hall, but was not the proximate cause of the fire.—2. That the 
terms ‘ military or usurped power,” in the proviso, do not include the lawful 
acts of the military authorities of the government ; but relate to organized unlaw- 
ful force, acting in hostility to the government or in subversion thereof. A fire 
caused by the lawful orders of the officer in command of the military forces 
of the United States would not, therefore, be within the exception.—3. That 
the defendant was liable for the loss. 


In determining the meaning of one of the several terms that are associated 
in a contract, the maxim azoscifur a sociis is not conclusive; but in a 
case of doubt, and where a like meaning will satisfy the requirements 
of the general purpose, where there is no other clause or expression 
hostile to the like interpretation, and especially where other considerations 
tend to support it, the maxim has especial force and significance.—Where 
there is an excepting clause in a general and positive agreement, the latter 
should have effect unless the exception clearly withdraws the case from its 
operation.—It is the duty of an insurance company seeking to limit the oper- 
ation of its contract of insurance by special provisios or exceptions, to make 
such limitations in clear terms, and not leave the insured in a condition to be 
misled. The insured may reasonably be held entitled to rely on a construc- 
tion favorable to himself, where the terms will rationally permit it. 


Life Insurance —False Answers Written in Application by 
Company’s Agent.—Ryan v. World Mutual Life Ins. Co., Supreme Court 
of Error of Connecticut, March Term, 1874, opinion by Carpenter, J. [4 
Ins, L. J. 37.) In a suit ona policy of life insurance, the plaintiff cannot 
claim that the lucal agent of the company willfully and without the knowledge 
of the plaintiff or the insured, wrote the answers in the application incorrectly, 
for th s is an atttempt to substitute a different parol contract for the warranties 
and representations contained in the written agreement.— Where the agent well 
knew that if correct answers were given in the application, it would be rejected 
by the company, and therefore he sought to obtain a policy by means of false 
answers, the company was not responsible for an act which could not have 
been contemplated as being within the scope of the agency.—Where the 
plaintiff was either an accomplice or an instrument in the perpetration of a 
fraud on the company, she is not entitled to recover on the ground that where 
one or two innocent persons must suffer by the fraud, negligence or unauthor- 
ized act of a third, he who clothed the third with the power to deceive or 
injure must be the one.—It was inexcusable negligence in the plaintiff 
to sign an application without reading it or knowing its contents. The law 
presumes that all reasonable diligence will be used to see that the answers are 
correctly written.—A limited agency in a case of life insurance will not be 
extended by operation of law to an act done by the agent in fraud of his prin- 
cipal, and for the benefit of the insured, especially where it is in the power of 
the insured by the use of a reasonable diligence to defeat the fraudulent in- 
tent.—Any waiver or estoppel, to be effectual, must be made by an authorized 
officer of the company. 


Fire Insurance —Insurable Interest in Trustee. — Babson v. 
Thomaston Mutual Fire Ins, Co., United States Circuit Court, District of 
Maine, opinion by Shepley, J. [4 Ins. L. J.50.] The owner of the property 
in her will, appointed T. her trustee, with power to appoint a substitute in case 
T. should be unable to act as such, and also to name a suitable person to act 
after his decease; or if such appointment should not be made, then the 
judge of probate should appoint a successor as provided by law. T. declined 
acting as trustee, and the probate court appointed B. as trustee in his stead. 
B. insured the property, describing it as “his dwelling-house,"’ although the 
facts in the case were communicated to the company when the insurance was 
effected. He/d, that B. had an insurable interest in the property insured. 


Action on Life Insurance Policy— Who May Sue. — Flynn 
v. North Am, Life Ins. Co., Supreme Judicial Court of Massachusetts, March 
Term, 1874, opinion by Gray, Ch. J. [4 Ins. L. J. 77.] The application for 
insurance on the life of R. was signed R. for F. Premiums were paid by F., 
and subsequently a part of them were repaid by R. Aeéd, that F. could not 
maintain an action on the pelicy in his own name, 





Legal News and Notes. 





—MR. CHIEF JUSTICE WAITE has presented to the Yale College Law 
Law School (his alma mater) an admirable portrait of Ex-president Woolsey. 

—aA BILL has been introduced into the Tennessee legislature creating a 
state bank. We thought Tennessee has had state bank enough already. 
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—MR., JUSTICE KEATING, of the English Court of Common Pleas, has an- 
nounced his intention of resigning. 

—DR. KENEALY has been elected to Parliament for Stoke-on-Trent, by 
the respectable majority of 2,000; and Andy Johnson has been elected to the 
United States Senate from Tennessee. Now look out. 

—Hon, THOMAS M. CooLey, of Michigan, has accepted an invitation to 
deliver an address before the lowa State Bar Assocation, to be held at Des 
Moines, in May next. 

—THE bill of Senator Edmunds, relative to the Supreme Court of the 
United States, published in our last issue, has passed both houses of Con- 
gress, and, at last advices, awaited the signature of the President. 


—Dr. HAMMOND, of the Law Department of the University of Iowa, has 
contributed to the December number of ‘‘ The Common School,’ a journal 
published at Davenport, Iowa, an able paper on the right of the state to es- 
tablish and support schools of the higher grades. 

—HENRY B. TOMPKINS, well known to the readers of the Southern Law 
Review, for his valuable contributions to that publication, has been elected 
judge of the Superior Court for the Eastern Judicial Circuit of Georgia—one 
of the courts of highest original common law and equity jurisdiction in that 
state—and, we learn, is filling the position with great acceptability. 

—SIr EDWARD CREASY, the historian (formerly of the home circuit), who 
has been for some time at home on leave, is about to resign the appointment 
of Chief Justice of Ceylon, which he has held for more than fourteen years, It 
is said that the precarious state of his health would render a return to Ceylon 
in all likelibood fatal —[ 7he Law Times. 

—THE City Council of Manchester, England, voted the other day to pre- 
One of the grounds 
“ The very 


sent Lord Chief Justice Cockburn with an “ address.”’ 
for presenting this address were stated by the mayor as follows: 
able and dignified part he took at Geneva, as the arbitrator for England was 
well known, and was a source of profound satisfaction to them all."" Dignified 
is good. 

—ENGLISH MURDER STATISTICS.—The cases of murder reported by the 
London police in 1872-3 are in the proportion of 1 to 189,889 of the popula- 
tion, as estimated for the middle of the year 1873. In the preceding year the 
proportion was 1 to 174,807 of the estimated population for the middle of the 
year 1872; in 1870-71 the proportion was I to 174,700 of the corrected popu- 
lation for 1871; in 1869-70, the proportion was I to 218,714 of the estimated 
population for the middle of the year 1870; in 1868-69, 1 to 144,831 of the 
estimated population for the middle of the year 1869; in 1867-8, 1 to 167,824 
of the estimated population for the middle of 1868. 

—AFTER all the praise bestowed upon Chief Justice Durfee, of Rhode 
Island, for his request to have his saJary reduced, it appears it was only a 
shrewd movement to secure an increase of salary for his associates on the 
same bench. He claimed that the chief justice should not receive $1,000 per 
annum more than his associates ; and, very naturally, the next thing done was 
the introduction of a bill into the legislature to increase the salaries of the asso- 
ciate justices of $4 500, leaving that of the chief justice at its present figure 
of $5,000. It is always best to know the entire history of a transaction be- 
fore indulging in extravagant commendations of it.— Washington Chronicle. 


—‘ I THANK God, good Tubal, I thank God,”’ that in other countries besides 
Arkansas, pleas in abatement are sometimes settled with six shooters and 
judges unceremoniously demurred outof court. Belgium is the most densely 
populated country of Europe, and among the best governed; and yet tke 
Belgian Times says the Tribunal de Justice at Mons was lately the scene of 
an affair which, though ending in no alarming results, was sufficient to 
render it uncomfortable for the judge and others present. A bankrupt was 
being examined as to the genuineness of his statement of accounts, and the 
“ procureur du roi "’ hinted that he had made away with s me of his property. 
‘This so enraged the individual that he immediately drew a revolver from his 
pocket and took aim at ‘the ** procureur,”’ who made a hasty flight, and then 
at the judge, who followed the example of the “‘procureur.”’ In half a 
minute the whole court was cleared, the bankrupt followed the example of 
the others, and has not been heard of since. 

—LORD SELBORNE’S LEGAL EDUCATION BILL.—The joint committee of 
benchers of the four Inns of court some time ago appointed to consider the 
subject of Lord Selborne’s two bills, which were brought into parliament on 
July 10, 1874, have unanimously come to the following resolution: 1. “ That 
Lord Selborne’s bill to incorporote the Inns of Court and interfere with their 
property and internal management, having been introduced into parliament 
notwithstanding the unanimous resolution of the joint committee of the four 
inns of March 4, 1874, disapproving of his original draft bill, a resolution 
since confirmed by each of the four inns, this committee resolve that the four 
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Lord Selborne’s biil for establishing a general school of law, and especially of 
the provision contained in it whereby students for the bar and the articled 
clerks of solicitors shall be under one joint system, and are of opinion that 
the legal education of students for the bar should continue to be under the 
control of their own branch of the profession.” 

—LoRD JUSTICE JAMEs has been appointed arbitrator in the European 
Assu rance Arbitration, in place of the late Lord Romilly. It is generally under- 
stood that the new arbitrator will not at present enter upon the litigating part of 
the work, but will merely carry on the administrative portion, until an application 
has been made to Parliament to reconstitute the arbitration, with a view to 
allowing appeals from the arbitrator. At present the arbitrator is omnipotent, 
having power to settle matters “ not only in accordance with the legal and 
equitable rights of the parties, as recognized in the courts of law or equity, but 
on such terms and in such matter in all respects, as he in his absolute and un- 
fettered discretion thinks most fit, equitable and expedient, and as fully and 
effectively as could be done by act of Parliament.’” ‘This uncontrolled power 
in the hands of Lord Cairns led to a speedy and satisfactory settlement of 
the affairs of the Albert Assurance Company, but in the case of the European 
Assurance Company, the unfortunate deaths of Lords Westbury and Romilly, 
and the fact that some of their decisions are conflicting, have led many to think 
it advisable that an opportunity of appealing should be established.—[ Zhe Law 
Times. 

—THE “EMMA” MINE IN CouRT.—The merits of the “ Emma" silver 
mine have been pretty thoroughly discussed in the New York courts. There 
was an article in the Nation, giving what purported to be the history of the 
“Emma ” mine, under the caption of ‘‘ The True History of a Great Mining 
Enterprise." It was stated that the ‘‘ Emma” was pretty nearly worked out, 
and that the owners and workers made it appear good as new as a stroke of 
financial policy by a little skillful mechanical labor. The article alleged that 
the mine had been very artistically salted. A Mr. Silas Williams was thought 
to be the best man living to prepare a mine, and he was therefore employed, 
There was a good deal of ore on hand, and the number of men employed in 
the mine were suddenly reduced from a hundred to a dozen ; then the mine was 
guarded by armed men, while Williams and his dozen plastered and engrafted 
silver ore on the limestone rock, making everything safe and sonnd for Prof. 
Stillman of Yale College, who went through the mine, saw the plastered walls, 
Such was the 
Williams objected to the report of his con- 
nection with the mine, and sued Edwin L. Godkin, the publisher, for $20,000 
damages for libel. Mr, Godkin demurred to the complaint on the ground that 
the history in question did not allege a criminal conspiracy, and was there- 
fore not libelous. The demurrer was overruled by one court, and another 
affirmed the decision on appeal. —[S:rint Louis Republican. 

—AN AMERICAN BARRISTER.—The celebrated legal orator, Elisha Wil- 
liams, of Columbia county, was a most graceful speaker, and his voice, partic- 
ularly in its pathetic tones, was melody itself. His power over a jury 
was astonishing. He swayed as with the wand of an enchanter, and 
it was very seldom that he failed to secure a verdict for his client; but 
on one occasion he did it in such a perfectly ridiculous manner, that a 
crowded court and grave judges on the bench were convulsed with 
laughter at the burlesque of the result. 
murder. Mr. Williams, of course, on the ground of his power over the jury, 
was for the defence. His peroration was exceedingly touching and beautiful. 
** Gentlemen of the jury,"’ said he, “‘ If you can find this unhappy prisoner at 
the bar guilty of the crime with which he is charged, after the adverse and 
irrefragable arguments which I have laid before you, pronounce your fatal 
verdict; send him to lie in chains upon the dungeon floor, waiting the 
death which he is to hands; then go to the 
bosom of your families, go lay your heads on your pillows—and sleep 
if you can” The effect of the closing words of the great orator 
was at first thrilling; but, by and by, the pettifogger who had volunteered 
to feliow the prosecuting attorney, arose and said: ‘ Gentiemen of the jury 
I should despair, after the weeping speech which has been made to you by Mr. 


and made an interesting and instructive report of its richness. 
Nation's history of the enterprise. 


The case was an act of 


receive at your 


Williams, of saying anything to do away with his eloquence I never heerd 
Mr. Williams speak that piece of his'n better than what he spoke it now. Once 
I heered him speak it in a case of stealin'’, down at Schagtichoke; then he 
spoke it ag'in in a case of rape, up at AZsopus ; and the last time I heerd it, be- 
fore jest now, was when them niggers was tried—and convicted, too, they was 
—for robbin’ Van Pelts’' hen house, over beyond Kingston. But I never 
know'd him speak it so elegant and effectin’ as what he spoke it just now.” 
This was a poser. The jury looked at one another, whispered together - 
and our pettifogger saw at once that he had them. He stopped‘at once, 
closing with a simple remark: “If you can't see, gentlemen of the jury, that 
this speech don't answer all cases, then there’s no use in my sayin’ anything 





societies be recommended to take all proper steps for opposing such bill in 


more." And there wasn't; he had made his case, and they awarded him 


parliament if again brought in." 2. ‘‘ That this committee disapprove of | heir verdict.—[Anglish Law Times 
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